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San Marino

ELISA BERTOLINI

Bocconi University, Milan-Italy

I. INTRODUCTION

When addressing the issue of constitutional reforms in San Marino, it
is important to recall some characteristics of the Sammarinese system

of sources of law.

The Sammarinese legal sources are characterized by centuries of

stratification.

At the constitutional level, there are the Leges Statutae (dating back
to 1600), their subsequent reforms (so-called Reformationes), and the
Ancient Customs, integrated by the ius commune. In 1974, thus very
recently when compared to most continental Europe legal systems, San
Marino decided to adopt the Dichiarazione dei diritti dei cittadini e dei
principi fondamentali dellordinamento sammarinese (Declaration of
Citizens’ Rights and of Founding Principles of the Sammarinese Legal
System, hereinafter DD). In 2002, an important reform of the DD was
implemented, which had a significant impact on the legal system by
acknowledging the European Convention on Human Rights and inter-

national covenants as sources of Sammarinese law.

As the naming of the document suggests, the DD is not a proper consti-
tution. Nevertheless, following the 2002 amendment, Article 3bis spe-
cifically provides for constitutional laws to enact the principles stated
in the DD. To be more precise, according to the transitory norms of the
DD—introduced as well by the 2002 amendment—these constitutional
laws must be passed within 3 years from the enforcement of the DD.
Moreover, the procedure to pass constitutional laws requires a super-
majority vote (two-thirds) by the Consiglio Grande e Generale (Grand
and General Council), whilst, in the case of an absolute majority, a ref-

erendum must be held to conclude the process.

This is the same procedure that Article 17 provided to amend the DD.
This article, again introduced by the 2002 amendment, gives the DD
the rigidity it was previously lacking.

Moreover, the 2002 amendment also introduced the Collegio
Garante della Costituzionalita delle Norme (Guarantors’ Panel on the
Constitutionality of Rules), which is the Sammarinese equivalent of a

constitutional court.

The International Review of Constitutional Reform | 2024

Associate Professor of Comparative Public Law

Therefore, despite the name of a declaration, the DD has progressively
acquired a constitutional character.

In the year 2024, there were no amendments to the DD, because none

were proposed. The same goes for constitutional and qualified laws.

This persistent constitutional immobilism is quite striking, consider-
ing that in 2020, a consensus within the Sammarinese institutions and
political forces was reached on the necessity for the Sammarinese legal
system to undergo significant constitutional reform in the upcoming
years. The only relevant event to mention is that the political party
Repubblica Futura (Future Republic) has started to discuss the ma-
jor points of the reform, formally requesting the Consiglio Grande e
Generale to establish an ad hoc committee devoted to the study of the
reform. However, the Consiglio Grande e Generale failed to schedule
the debate on the committee in both November and December 2023.
This inaction continued almost throughout the whole year 2024. In
December 2024, a draft bill on the institutional reforms committee
was presented by the Segreteria di Stato per gli affari interni (an of-
fice of the Congresso di Stato, i.e. the executive body) to the different
political parties for the discussion by the Consiglio Grande e Generale
starting in January 2025.

Il. PROPOSED, FAILED, AND SUCCESSFUL
CONSTITUTIONAL REFORMS

No reform, successful or unsuccessful, were proposed in 2024.

Nevertheless, it is worth mentioning that the Association Agreement
with the EU has been finalized in 2024. The Agreement is on the lines
of the ones already signed between the UE and Iceland, Norway, and
Liechtenstein. Hence, it provides for the participation of the Republic
to the common market at the same conditions as the EU member
States. However, being an association agreement and not an accession
agreement, the Republic is not requested to transpose the entire EU ac-
quis. Indeed, San Marino is not required to fulfil all the member states’
obligations, rather to ensure the continuous transposition of a part of
EU law.
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I1l. THE SCOPE OF REFORMS AND
CONSTITUTIONAL CONTROL

So far, the Consiglio Grande e Generale has not drafted an amendment
bill. There is just a very general road map. The most relevant point is
certainly the introduction of a relationship of confidence between the
Consiglio Grande e Generale and the Congresso di Stato, together
with the connected possibility for the former to pass a motion of no
confidence against the latter. Since it is just a very general proposal,
it is difficult to assess which could be the impact on the functioning
of the two branches of government. San Marino is characterized by a
predominant role of the Consiglio Grande e Generale, which has been
the pivotal governing body since the Renaissance. The relationship
of confidence, which is always connected to the power of dissolution,
may strengthen the Congresso di Stato. However, it is too early to say
whether the balance of powers will change; it will depend on how the
relationship of confidence will be designed. More precisely, whether
it will be strongly rationalized, on the lines of German and Spanish
constructive vote of no confidence, or whether San Marino will end up
again following the Italian model, which, in terms of the relationship
between legislative and executive branches, is weak and underperform-
ing. The establishment of the ad hoc committee will hopefully provide

more precise insights on the key points of the upcoming reform.

Even though no amendments to the DD were passed in 2024, two
key elements will affect any future reform: the scope of any amend-
ment and the role that may be played by the Collegio Garante della
Costituzionalita delle Norme.

Regarding constitutional reforms, Article 17 DD reads that any provi-
sion of the Declaration can be amended. The procedure to pass amend-
ment laws is the same to pass constitutional laws, i.e. either a vote by
2/3 by the Consiglio Grande e Generale or by an absolute majority vote
followed by a popular referendum. The fact that the DD does not pro-
vide for any unamendable rule reflects its character of not being a prop-

er constitution.

The Collegio Garante della Costituzionalita delle Norme has been one
of the major innovations introduced by the 2002 DD reform. To under-
stand the innovative character of this body, it is significant to note that
it is the only Sammarinese institution that is not provided for in the
Leges Statutae of 1600.

Among the sources of the law, the Collegio Garante can scrutinize only
primary legislation and customs having the force of law. Nonetheless,
it is worth recalling that since the 2002 DD reform, the European
Convention of Human Rights and the international covenants, which
serve to protect individual liberties and fundamental freedoms, have

become constitutional parameters.
A further element to consider is San Marino’s membership in the

Council of Europe, which closely scrutinizes the implementation of the

rule of law in small jurisdictions.
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The Collegio Garante is a significant body in Sammarinese institution-
al architecture. Despite being a relatively young court that was only
established in 2002, the Collegio Garante plays an important role as
a counter-majoritarian institute. Nevertheless, when considering the
diminutive size of the Sammarinese jurisdiction, concerns persist
regarding the independence of the judiciary. However, as it usually
happens in small jurisdictions where the recruitment of judges is out-
sourced to favour the independence of the judiciary, most of the mem-

bers of the Collegio Garante are Italian citizens.

IV. LOOKING AHEAD

2024 marked a very small step towards much-awaited institutional re-
form, with the drafting of the bill on the institutional reforms commit-
tee, still to be discussed and passed by the Consiglio Grande e Generale.
Tt is highly probable that in 2025 the committee will be established and
then the substance of the institutional reforms will be finally discussed.

V. FURTHER READING

Segreteria di stato per gli affari esteri, per la cooperazione economi-
ca internazionale e le telecomunicazioni, Association Agreement with
the European Union [2024] hitps://www.esteri.sm/publ/EsteriSM/en/
UE/Accordo.himl
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