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Abstract

One traditional aspect distinguishing the common law system from the civil law
one lies in the perceived disparities in the inspiration of the law-making process.
The Anglo-Saxon system typically grounds its rules in explicit and discernible
policies spanning social, anthropological, and economic realms directly relevant
to the circumstances. In contrast, the civil law tradition frequently necessitates a
fixed conceptual framework, sometimes detached from the practical needs of
society. Or, at least, this dynamic persisted until recent changes prompted by the
“doing business”” model, which has timidly ascended to the forefront of the State
agenda, particularly across Europe, notably in Italy. Despite some expected
resistance from academia, civil law jurisprudence has increasingly taken the
forefront, often guiding legislative developments and mirroring the historical
governance trajectory in Anglo-Saxon societies.

Hence, res judicata embodies a significant trend in this evolving process, whether
for overruling legal precedents or introducing new legislative provisions. In one
of the oldest civil law systems, the Italian system, the scope of res judicata has
expanded significantly, and the primary goal of civil justice reforms and the new
Jurisprudence has been to reduce multiple litigations. While some differences
exist, there is a growing convergence between the two legal systems on the role
and impact of res judicata in preventing the relitigation of cases. Res judicata
serves as a privileged lens through which familiar elements of both systems
contribute to shaping a global pattern of civil justice.

* Professor of Law, Bocconi University of Milan, Head of the Legal Studies Department.
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[. INTRODUCTION

Suppose there exists a category that serves as a foundational stone
within every civil, public, or private justice system, transcending
geographical borders and legal “family” distinctions. In that case, it is
unquestionably the institution of res judicata.' While similar across
languages and legal traditions, this term reveals significant differences when
examined in a broader context, especially in the international arena. That is
the case in Italy, where the term res judicata, despite its Latin origin, is not
employed.? Instead, it is deemed suitable primarily in the Anglo-Saxon
context, particularly within the U.S. legal system.

Beyond the terminology, we are discussing more than a simple
translation across languages; we are delving into distinct notions of the
finality rule. These differences reflect historical paths and frameworks within
civil proceedings, ultimately encompassing civil justice systems. The
discussion is not self-reliant; instead, it can unveil new insights, when
exploring history, comparative law, jurisprudence, and normative evolution,
particularly about the notion, significance, and scope of res judicata.

Explicitly focusing on Italian law allows for exploring more general
issues, confronting the traditional gap between opposite systems to move
towards reducing the gap through an unexpected understanding of res
Jjudicata from a global view. Gaining a broader perspective on res judicata
also allows for the acknowledgment of an inherent convergence between two
conventional dichotomies found in legal literature: the distinction between
rights and remedies as the legal structure of civil proceedings and the
significance of stare decisis in legal precedent, which were previously
perceived as insurmountable divides between common law and civil law
traditions.

This essay originates from a consideration highlighted by the Italian
context. Initially, there was a desire to shorten the length of processing time,
viewed merely as an acceleration of the final process.” However, this

I See ROBERT C. CASAD & KEVIN M. CLERMONT, RES JUDICATA. A HANDBOOK ON ITS
THEORY, DOCTRINE, AND PRACTICE 5 (2001) (quoting 2 A.C. FREEMAN, A TREATISE OF THE
LAw OF JUDGMENTS §627, at 1321 (5th ed. 1925): “The doctrine of res judicata is a principle
of universal jurisprudence forming part of the legal systems of all civilized nations.”).

2 The usual term in the Italian language is “giudicato.”

3 The monumental 1990 Italian civil justice reform aimed (or would have aimed) to
expedite the formation of the final judgment. However, it still proceeded from a purely endo-
procedural perspective. In other words, it intervened on various fronts to shorten the path to
the final adjudication, which was still considered the traditional process leading to the
expected conclusion: a judgment capable of acquiring the authority of “res judicata’ under
Article 2909 of the Civil Code, and, before finality, as per Article 324 of the Civil Procedure
Code. Indeed, the reintroduction of a rigid system of preclusions for parties’ allegations of
facts and proof, anticipatory orders of condemnation, provisional enforceability of the first-
instance judgment, and the gradual closure of the civil appeal were coined as measures to
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approach is gradually complemented by a different method that involves not
viewing res judicata as the only necessary outcome for accessing civil
judicial protection.

In this context, the 2022 Italian reform marks a first, and forward, effort
in this direction. This reform revisits preventive mediation and introduces
substantially definitive interim measures. These measures anticipate
decisions without the traditional type of adjudication. Additionally, there is
an emphasis on the judge’s renewed inclination to reconcile disputes at any
point during their pendency. Consequently, the goal of expediting the
traditional res judicata formation process shifts toward reaching a mere
dispute resolution through alternative ending types of adjudication.

Hence, discussing res judicata as the new shared terminology of the
finality rule within both legal systems is not a pure formalism. On the
contrary, it wants to precisely put the attention and confer the rationale of
justifying a broader framework through an investigation mainly focused on
the (changing) policies from the perspective of the U.S. legal system—which
is most conducive, given its history, nature, and well-related connection with
the law and economy, to a reasoned comparison in these terms.

Moreover, it is not by chance that a business-related angle has rapidly
grown within the American political and economic system since the World
Bank started producing the Doing Business report (the Report) in 2005. This
report also compares the Anglo-Saxon and European civil justice systems,
particularly in France and Italy, highlighting how the inefficiency of the civil
justice system, influenced by the traditional formalism of civil law,
contributes to the low competitiveness of the country’s economic system.”
While the Report privileges the less formalistic Anglo-Saxon models over
the European ones, legal scholars have reacted to this one-dimensional
analysis raised by mnon-jurist scholars and emphasized the primary
importance of comparative law in approaching a shared vision and function
of the civil justice framework.® Accordingly, the comparative law might
better underscore the significance of the interplay between civil justice and
the economy in inspiring policy-makers, the legislature, and jurisprudence to
realize the purpose of jurisdictional efficiency as a privileged tool to increase
international business.

The aim is thus to demonstrate how Italian jurisprudence and legislature

expedite the final adjudication in that sense. Many subsequent reforms, including introducing
thresholds for access to appeals and even the hasty reduction of the reasoning in the judgment,
are ultimately interpreted as a path following that trajectory. However, the endpoint has not
yielded the expected results.

4 See Subnational Economy Rankings — Italy, WORLD BANK GRP., https://archive.doing
business.org/en/rankings/italy”’https://archive.doingbusiness.org/en/rankings/italy
[https://perma.cc/7VHQ-4TMV] (last visited date Jan. 16, 2025).

5 See Ralf Michaels, Comparative Law by Numbers? Legal Origins Thesis, Doing
Business Reports, and the Silence of Traditional Comparative Law, 57 AM. J. CoMP. L. 765
(2009).
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have recently moved towards Anglo-Saxon systems, specifically regarding
the res judicata effects and a broader boundary of its application. This
confirms the crucial role of comparative law as a critical method to approach
new challenges emerging within the global context.

This essay is accordingly structured into two significant parts, aiming
to present a more comprehensive and reasoned perspective on a couple of
previous articles, in which I approached the examination of res judicata
through both comparative and policy lenses, exploring it from different
viewpoints.® The first part summarizes the fundamental mechanisms that
define the res judicata doctrine in common law systems, specifically
emphasizing U.S. doctrines and jurisprudence. This part is structured to
facilitate a comparison with Italian law, examining the binding effects of res
Jjudicata to prevent repeated and multiple litigations concerning the same
facts, stressing the various policies behind the rules. The subsequent part
explores the deep-rooted concepts of the res judicata theory that have
evolved over centuries within continental legal systems. It then addresses
explicitly the noteworthy and recent developments introduced by both
jurisprudence and legislation in the past decade in Italy. This part is divided
into two sections, analyzing the so-called Italian creative jurisprudence on a
broader conception of the res judicata effects and the recent 2022 civil justice
reform provisions on the new disputes’ ending types that resemble the U.S.
summary judgment. This section also allows us to frame the traditional
interplay within the civil law context between the summary acknowledgment
of issues of facts and issues of law and the related res judicata effects of the
inherent summary decisions, conceptualizing a renewed frame of the finality
rule and res judicata very close to the Anglo-Saxon heritage.

II. REACHING RES JUDICATA IN THE COMMON LAW SYSTEMS

It is imperative to precisely outline the fundamental aspects of res
Jjudicata as applied in common law legal systems. This examination is of
utmost importance, particularly when compared against civil law systems,
such as the Italian legal framework.

It is probably not unintentional that in American (and generally Anglo-
Saxon) literature, the term “res judicata” is used, not solely due to linguistic
reasons rooted in Latin. In reality, we will see that it is a language capable of
encompassing quite a large notion, not so much of the irrevocability of the
effects of the decision on the case, but instead of their finality and the

¢ See Cesare Cavallini & Emanuele Ariano, Issue Preclusion Out of the U.S. (?) The
Evolution of the Italian Doctrine of Res Judicata in Comparative Context, 31 IND. INT’L &
Cowmp. L. REv. 1, 5 (2021); see also Cesare Cavallini & Marcello Gaboardi, Rights vs.
Remedies: Towards a Global Model, 28 U.C. DAVIS J. INT’LL. & PoL’y 171, 173 (2022).
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different paths to achieve it.’

A. Expanding the Scope of Judgment’s Subject Matter

It is worth underscoring that when examining a doctrine, even one
rooted in the judiciary, like res judicata in the common law system, it is
crucial to start by delineating the underlying policies. In other words, to
prepare it for a comparative perspective, it is advisable to begin with a
scrutiny of why it is deemed indispensable and, in simpler terms, what role
it plays within the civil justice system. With this approach, the result may
nonetheless appear almost surprising. The policies that underlie res judicata
coincide, in fact, with the subject matter of the binding effects of the final
judgment of civil law, at least as traditionally understood within our scientific
literature.® This outcome is not coincidental, but we will see that it will
constitute a significant interpretative parameter for the evolution of the
meaning and the content of the finality rule in Italy towards the common law
sense of res judicata.

It is worth noting that the civil justice system has had a conceptual
classification based on the doctrine of former adjudication since the early
days of common law.’ This doctrine distinguishes between res judicata and
estoppel by judgment, which falls under the principle of ne bis in idem. The
latter classification deals with the internal and external judgments on issues
already decided in a previous legal proceeding, including questions of fact or
law.'

The modern legal principle of res judicata, which covers both claim
preclusion and issue preclusion, is owed to the Restatement (Second) of
Judgments. '' This was overseen by Professor Vestal, who proposed
integrating the two preclusions into a single doctrine. This unified doctrine
includes direct and collateral estoppel and has improved the traditional
common law approach to res judicata."

Moreover, since introducing the res judicata doctrine (or former

7 The terminology “res judicata,” understood as a specific doctrine of exclusive judicial

origin, officially appears in the American legal system with the Restatement (Second) of
Judgments (1982), thanks to Allan Vestal. He is the author of several significant essays in this
field, which can be characterized as “the modern approach to res judicata in the United States”
(explicitly stated by CASAD & CLERMONT, supra note 1, at 6). Specifically, these essays are
Allan D. Vestal, Preclusion/Res Judicata Variables: Nature of the Controversy, 1965 WASH.
U.L. Q. 158 (1965); Developments in the Law — Res Judicata, 65 HARV. L. REV. 818 (1952).

8 See infira Part 1L

®  See JACK H. FRIEDENTHAL ET AL., CIVIL PROCEDURE 616 (6th ed. 2021); see Cesare
Cavallini, Global Civil Justice, 14 NOTRE DAME J. INT’L. & Cowmp. L. 1, 34 (2024).

10" See RESTATEMENT (FIRST) OF JUDGMENTS §§ 47, 48 (AM. L. INST. 1942); Edward W.
Cleary, Res Judicata Reexamined, 57 YALE L.J. 339, 342-43 (1948).

1" See RESTATEMENT (SECOND) OF JUDGMENTS, § 13 (AM. L. INST. 1982); see also Allan
D. Vestal, Res Judicata/Preclusion: Expansion, 47 S. CAL. L. REV. 357, 359 (1974).

12" See FRIEDENTHAL ET AL., supra note 9, at 617.
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adjudication), a key objective has consistently been to dissuade parties from
raising matters interconnected on the same facts that should have been
addressed in the previous legal proceeding. This objective soon evolved into
the foundational principle of the res judicata doctrine. This doctrine is widely
acknowledged as claim preclusion. Although it is conceptually different from
the strict concept of claim preclusion, which involves the same claim, it also
bars different but related claims based on the same facts. This broader
concept of res judicata has become a structural aspect of legal proceedings
today. It is not limited to the U.S. legal system but is generally prevalent
within common law families.

Hence, the U.K. legal system acknowledges the res judicata
conceptualization as divided into claim and issue preclusion, even indirectly
considering the same principle inherent to res judicata, as provided in
Henderson v. Henderson."* “[H]enderson/ ‘s] principle can be regarded as
an adjunct to res judicata,; but this principle should not be confused with an
aspect of res judicata.”*

Notwithstanding this slight difference between the U.S. and U.K. legal
systems in considering the content of claim preclusion, there is no doubt that
both systems adhere to a broad res judicata effect, to begin with considering
the set of “operative facts” as the crucial nucleus determining the range of
claims that must be brought before the court initially.'> Accordingly, this
principle constitutes the essence of res judicata within the Anglo-Saxon area,
in the sense that the plaintiff (or the defendant, bringing a counterclaim) must
file in one-first-pleading all the claims to state a relief based on these facts,
irrespective of the inherent legal theory or a single right or remedy of the
plaintiff. This is primarily to avoid multiple litigations against the same
defendant and increase efficiency and fairness.

Notably, the historically broad concept of res judicata as a public value
within private matters has gradually expanded within the common law
system, notwithstanding any specific rules established regarding discipline,
content, and binding effects. The growth of this framework and the pivotal
role of the res judicata doctrine in common law systems were structured with
a policy-driven perspective.

In line with typical Anglo-Saxon regulations, a comprehensive set of

13 See Henderson v. Henderson (1843) 3 Hare 100, 115. The rule was restated in 2002 in
Taylor v. Lawrence (2002) EWCA Civ. 90 QB 528, at 6 (Lord Woolf); see also Johnson v.
Gore Wood & Co. (2000) 2 AC 1, 31 HL (Lord Bingham).

14 NEIL H. ANDREWS, ANDREWS ON CIVIL PROCESSES 485 (2013) (emphasis added).

15" See RESTATEMENT (SECOND) OF JUDGMENTS § 24(2), which defines the set of “operative
facts” as a question of transaction “as whether the facts are related in time, space, and origin,
or motivation, whether they form a convenient trial unit, and whether their treatment as a unit
conforms to the parties’ expectations or business understanding or usage.” See DAVID L.
SHAPIRO, CIVIL PROCEDURE: PRECLUSION IN CIVIL ACTIONS 34-39 (2001); see also Kevin M.
Clermont, Res Judicata as Requisite for Justice, 68§ RUTGERS U. L. REv. 1067, 1107-08
(2016).
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widely accepted policies challenges the res judicata doctrine, reshaping it
into a crucial pillar of the civil justice system. Various policies become
evident to some degree, particularly those linked to the ne bis in idem
principle. These policies guide the finality rule, ensuring certainty, which
naturally must emerge from the civil proceeding’s final adjudication.'®

One can note that what characterizes res judicata within common law
systems is the large scope and content, starting from the classical claim
preclusion, as the fundamental stone of the relitigating bar and the issue
preclusion doctrine, that notices an opposite ground of application. Yet, the
essence of the claim preclusion is that it “prevents parties from raising issues
that could have been raised and decided in a prior action—even if they were
not actually litigated.”"”

On the contrary, the issue preclusion doctrine “precludes a party from
relitigating an issue actually decided in a prior case and necessary to the
judgment.”'® Claim and issue preclusion confer a broad extension of the res
Jjudicata effects, notwithstanding issue preclusion, which applies only in the
case claim preclusion is inapplicable. ' The relevance of the policies
undermining issue preclusion is crucial within the context of this essay.
Including this doctrine in the effects of res judicata, alongside the traditional
pillar of claim preclusion, is significant. This inclusion means that res
Jjudicata does not merely refer to the specific cause of action brought before
the court. Instead, it rests on the premise that one court should be as capable
as any other to resolve the issues in dispute. Consequently, this broadens the
scope of res judicata, highlighting its comprehensive role in ensuring finality
and consistency in judicial decisions.?® This consideration fully accords with
fairness and efficiency objectives: to maintain and reinforce the faith in the
judicial system, on the one hand, and, on the other, to grant “the interests of

16" See Yuval Sinai, Reconsidering Res Judicata: A Comparative Perspective, 21 DUKE J.
Comp. & Int’l L. 353, 362 (2011); see also ANDREWS, supra note 14, at 485 (specifying that
“the “principle of finality” is rooted in several inter-related policies. If a decision were not
treated as final, many inconveniences would result: the dispute would continue to drag on;
greater legal expense and delay would result; scarce “judge-time” would be spent re-hearing
the matter; inconsistent decisions might follow; litigation would cease to be a credible means
of settling disputes; finally, it would be a hardship on the victorious party if the first case were
to be re-opened; the victor is entitled to assume that at the first action, he was not merely
attending a dress rehearsal for further performances.”); see also FRIEDENTHAL ET AL., supra
note 9, at 62227 (noting that the American system points out the economic policy that “res
judicata thus conserves scarce judicial resources and promotes efficiency in the interest of the
public at large” as the Supreme Court well establishes in Brown v. Felsen, 442 U.S. 127, 131
(1979), which encourages reliance on judicial decision, bars vexatious litigation, and “frees
the courts to resolve other disputes”) (emphasis added).

17" See Lucky Brand Dungarees, Inc. v. Marcel Fashions Group, Inc., 590 U.S. 405, 412
(2020). See RESTATEMENT (SECOND) OF JUDGMENTS §§ 17 cmt. b, 19 (1982), quoted in
FRIEDENTHAL ET AL., supra note 9, at 621.

18 See FRIEDENTHAL ET AL., supra note 9, at 621.

19 See, e.g., CASAD & CLERMONT, supra note 1, at 113.

20 See, e.g., CASAD & CLERMONT, supra note 1, at 113.
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the economy of judicial effort.” *'

Conclusively, res judicata is an indisputable legal principle that
finalizes a judgment on a case and prohibits the same case from being re-
litigated in the U.S. and U.K. systems. Beyond these general terms, however,
while the U.S. and U.K. share foundational principles of res judicata and
issue preclusion, their application slightly varies. The U.S. adopts a broader,
more flexible approach, particularly with its transactional view. The U.K.
applies a narrower focus on cause of action and issue estoppel but
emphasizing consolidating claims through the so-called Henderson principle.

While these nuances are essential for legal practitioners and businesses
navigating cross-jurisdictional litigation, ensuring they understand each legal
system’s specific rules and strategies, they move forward with the same and
shared purposes, mainly within the context of business litigation. By
preventing repetitive litigation, both doctrines allow businesses to focus on
their operations and long-term planning without the constant fear of ongoing
legal battles over the same issues.

The UK and US legal systems justify this principle through a policy
orientation that seeks to take into account private interests, public values, and
economic concerns while ensuring efficient and effective administration of
justice. This policy orientation is grounded in advancing judicial efficiency,
guaranteeing the conclusiveness of judgments, and preventing the re-
litigation of identical issues. By resolving legal disputes, the common law
pattern of res judicata helps conserve judicial resources, spares parties from
the burdens of repetitive litigation, and maintains the integrity of the legal
system. Protecting private interests guarantees the parties a fair opportunity
to present their case once, after which the matter is settled. Serving public
values involves promoting the stability and predictability of legal outcomes,
thereby contributing to the broader framework of the rule of law. Economic
considerations are vital in reducing the costs of prolonged legal proceedings
and fostering a business-friendly environment.

B. The Accelerated Drive Towards Finality in the U.S. System

Since the promulgation of the Federal Rules of Civil Procedure (FRCP),
the American system has provided a series of tools for the prompt resolution
of disputes already in the pretrial phase: precisely, for both parties, two
specific motions for the dismissal of the claim because of the inconsistency
of the plaintiff’s pleading or the defendant’s answer, as well as any
amendments to the initiating documents.?? Additionally, there is the motion
for summary judgment (for both parties) when the alleged facts and the

2l See, e.g., CASAD & CLERMONT, supra note 1, at 113.
2 Fep. R. CIv. P. 12(b)(6), 12(c), 12(b).
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discovery results appear undisputed.”

The setup reflects a legislative choice to allow multiple forms of
challenges to the pleadings, also based on a tradition dating back even before
the promulgation of the FRCP.* It is also widely acknowledged that these
forms of dispute resolution have steadily grown in prevalence over the last
few decades, becoming the customary and typical means of settling legal
matters.?

Regardless of the discourse surrounding the increasing inclination to
resolve disputes without undergoing a trial phase—a topic beyond the scope
of this essay—it is essential to note the interaction between these types of
dispute resolution and the effects of res judicata. This specific topic is
particularly appealing in comparison to the continental system, as several
mechanisms for expeditious dispute resolution have been implemented
within the framework of recent Italian civil justice reforms.*®

Hence, advancing from this specific perspective and acknowledging the
complexities in applying the res judicata effect to various expeditious case
judgments within the U.S. legal system, it appears more beneficial to shift
the discussion towards the specific U.S. civil justice system. This perspective
involves giving special attention to the interplay between the judge’s
discretionary statement regarding the decision outcome
(whether with or without prejudice)?’ and the distinctive structure of the

23 FEp. R. C1v. P. 56(a), 56(b). It is also worth noting that the difference between motions
to dismiss a pleading or answer and motion for summary judgment is slight in practice
whenever parties allege outside matters and documents against those motions. See FED. R. C1v.
P. 12(d), even if the court may refuse to accept outside materials to converse motion to dismiss
in a motion for summary judgment. Cleveland v. Caplaw Enterprises, 448 F.3d 518, 521 (2d
Cir. 20006).

24 See FRIEDENTHAL ET AL., supra note 9, at 310 (noting that “at common law and in the
codes, a challenge to the substantive sufficiency of a complaint or an answer is termed a
“general demurrer”, and that “the term demurrer was eliminated to help ensure that the
technicalities of common law and code pleading would not survive”; see id., footnote 484,
quoting 5B C. Wright & A. Miller, Civil 3d, 1355.

25 Marc Galanter, The Vanishing Trial: An Examination of Trials and Related Matters in
Federal and State Courts, 1 J. EMPIRICAL LEGAL STUD. 459, 459 (2004); Judith Resnik,
Symposium on Litigation Management: Failing Faith: Adjudicatory Procedure in Decline, 53
U. CHL L. REvV. 494, 552 (1986); Stephen C. Yeazell, Getting What We Asked For, Getting
What We Paid For, and Not Liking What We Got: The Vanishing Civil Trial, 1 J. EMPIRICAL
LEGAL STUD. 949 (2004); John H. Langbein, The Disappearance of Civil Trial in the United
States, 122 YALE L.J. 524 (2012); Arthur R. Miller, Simplified Pleading, Meaningful Days in
Court, and Trials on the Merits: Reflections on the Deformation of Federal Procedure, 88
N.Y.U.L.REv. 1 (2013).

26 See Part 111

27 In the U.S. adjudication, the terms “with prejudice” and “without prejudice” refer to
the impact of a court’s decision on the ability of a party to refile or pursue the same claim in
the future. “With prejudice” means that if a court dismisses a case “with prejudice,” the case’s
merits have been adjudicated, and the plaintiff is barred from bringing the same claim again.
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pleading’s content, with a focus on the plausibility of the alleged set of
facts.”® Regarding this judge’s statement, U.S. jurisprudence grapples with
the res judicata effects in cases decided through dismissal motions, as the
determination hinges on a case-by-case analysis. It remains uncertain
whether the dismissal is based solely on the insufficiency of the pleading or
on a defect related to the merits, with the latter resembling (and transforming
into) a summary judgment motion and compelling a final judgment with
prejudice.

Furthermore, there has been an evolution in interpreting this specific
matter if we consider the transition between the Restatement (First) of
Judgments and the jurisprudence following the Second. Yet, the daunting
issue that arose in the past was whether a motion to dismiss for failure to state
a claim is on the merits, since only in the positive case can res judicata effects
be granted.*® The prevailing opinion, in common law and some state’s
practice, was that a dismissal entered by demurrer does not preclude a
plaintiff from raising new facts because the demurer “does not determine that
the plaintiff has no cause of action but only that the plaintiff has not stated
one.” However, the Restatement (First) of Judgments noted the possibility
that a judgment on demurrer might necessitate consideration of the merits in
certain instances. Consequently, it could be endowed with res judicata
effects, albeit with the caveat that the bar effects should not extend to claims
not raised but related to the same set of facts pleaded in the first action.*’

Gradually, the Restatement (Second) of Judgments acknowledged that
most jurisdictions rejected the distinction between dismissal for insufficiency
and dismissal on the merits. Instead, they typically attributed res judicata
effects to all dismissals as the ordinary result.’? Nevertheless, federal courts
usually permit the plaintiff to amend pleadings when granting res judicata
effects in cases not expressly disposed of with prejudice. This indicates that
the plaintiff should anticipate that the entire case will be adjudicated on the

The decision is final, and the matter is considered resolved. “Without prejudice,” on the other
hand, means that if a court dismisses a case “without prejudice,” it implies that the dismissal
is not based on the merits of the case but may be due to procedural issues, technicalities, or
other factors unrelated to the core claims. Importantly, a dismissal without prejudice allows
the plaintiff to refile the same claim in the future, addressing the identified issues. In summary,
“with prejudice” indicates a final resolution of the case, barring the same claims from being
brought again, while “without prejudice” allows for the possibility of revisiting the claims in
anew filing.” See, e.g., FRIEDENTHAL ET AL., supra note 9, at 655-56.

28 See Cesare Cavallini, Determination of the U.S. Pleading from a Civil Law Perspective,
21 WasH. U. GLOB. STUD. L. REv. 155 (2022).

29 See, e.g., FRIEDENTHAL ET AL., supra note 9, at 658.

30 Id. at 657.

31 See Restatement (First) of Judgments § 50 cmt. ¢ (1942), quoted in FRIEDENTHAL ET
AL., supra note 9, at 657 n. 272.

32 See Restatement (Second) of Judgments, § 19 cmt. d, reporter’s note (AM. L. INST.
1982).
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merits.*?

The clear conclusion is that res judicata encompasses a range of effects
driven by diverse yet converging policies that necessitate a judgment on the
substantive merits of the case. Within the U.S. civil justice system, res
judicata, in line with these policies, applies regardless of the methods and
forms used for dispute resolution at every stage, provided that the
fundamental principle of due process is upheld.** The conclusion above, also
in light of the broad effects of res judicata shared in the Anglo-Saxon area,
allows for a more reasoned and exciting approach to the continental (or civil
law) pattern, recently challenged within the Italian system by some new
exceptional provisions, well accompanied by the creative jurisprudence on
res judicata that has emerged in the last decade.

III. CREATIVE JURISPRUDENCE IN ITALY

The concise investigation of the fundamental mechanisms of the Anglo-
Saxon res judicata context enables us to compare it with the traditional
conceptualization of the finality rule in civil law, which stands as one of the
historically deep-rooted pillars of civil justice since the Roman law era.
However, accomplishing this task requires familiarizing oneself with the
foundational principles of civil law res judicata to effectively assess and
acknowledge the emerging trends within the Italian legal system toward
embracing the common law heritage. This groundwork lays the foundation
for establishing a unified concept of res judicata within a global civil justice
framework.

First, it is worth underlying that the conceptual distinction between
formal res judicata and substantive res judicata,” regulated respectively in

33 See FRIEDENTHAL ET AL., supra note 9, at 658 nn. 275-76.

34 The practice at the federal level ensures respect for due process when the plaintiff is
adequately notified and aware that motions on pleadings will likely result in a judgment on
the merits in most cases. However, it also allows the plaintiff to amend and rectify pleadings
contested by the opposing party, thereby safeguarding the right to be heard on the substantive
aspects of the case.

35 See, For the abovementioned distinction in Italy, MAURO CAPPELLETTI & JOSPEH M.
PERILLO, CIVIL PROCEDURE IN ITALY 251-55 et passim (1965). It is worth noting that the
dichotomy between giudicato formale and giudicato sostanziale is derived from the German
categorical distinction between formelle Rechtskraft and materielle Rechtskraft; see, e.g.,
PETER L. MURRAY & ROLF STURNER, GERMAN CIVIL JUSTICE 355 (2004).
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the Civil Procedure Code®® and the Civil Code,?” which has always led to a
prevalence of studies (and thus a primary focus) on the subject matter of the
judgment, routinely viewed from the perspective of its “limits.”*® In essence,
the civil law tradition holds that formal res judicata is a crucial requirement
for a final judgment on the merits to have substantive res judicata effects.
However, these effects were long limited to the substantive rights at the core
of the parties’ formal claims.*

There has been, however, a gradual shift away from the classical setting
of res judicata in civil law systems, particularly evident in the Italian legal
framework over the last decade, which commenced with a landmark
overruling in jurisprudence. Due to the persistent crisis in the civil justice
system, which began as early as the 1980s with a litigation explosion,
particularly involving serial and minor disputes, the legislature initially
attempted to address the issue by implementing various reforms to the Civil
Procedure Code.*® These reforms aimed to alleviate the prolonged duration
of legal proceedings, progressively aligning with the “new” constitutional

36 See Codice di Procedura Civile [C.P.C.] [Code of Civil Procedure] art. 324 (It.). Article
324 of the Italian Code of Civil Procedure (I-CCP) (from now on I-CCP), which provides that
any judgment—be it procedural or on the merits—may attain the status of formal res judicata
insofar as it is no longer subject to attack by appeal or by the so-called ordinary means of
review. See, e.g., Cavallini & Ariano, Issue Preclusion Out of the U.S. (?) The Evolution of
the Italian Doctrine of Res Judicata in Comparative Context, supra note 6, at 12, where we
underline the difference between the Italian and French systems regarding the interplay
between finality and enforceability rules).

37 See Codice Civile [C.C.] [Civil Code] art. 2909 (It.) (“Res Judicata™). Article 2909
provides: “The findings contained in a final judgment are conclusive for all purposes on the
parties, their heirs, or successors in interest.” See THE ITALIAN CIVIL CODE AND
COMPLEMENTARY LEGISLATION (Mario Beltramo, Giovanni E. Longo & John H. Merryman et
al. trans., 1991).

3% 1In reality, with the word “limits,” one has sought to address to some extent the
boundaries of the scope of the judgment concerning the segment of law asserted through the
judicial claim. See, SERGIO MENCHINI, THE OBJECTIVE LIMITS OF RES JUDICATA (1987), and
Sergio Menchini, Civil Res Judicata, in 16 DIGEST OF PRIVATE LAW, 404 (4th ed. 1997).

39 See Cavallini & Ariano, Issue Preclusion Out of the U.S. (?) The Evolution of the Italian
Doctrine of Res Judicata in Comparative Context, supra note 6, at 14. It is important to
highlight that in civil law systems, the scope of the substantive res judicata effect is
traditionally tied to the specific legal claims presented in the pleading, contrasting with the
common law tradition emphasizing the law of remedies. While this dichotomy has been
historically emphasized, the evolution of res judicata within continental legal systems,
particularly in Italy, shows a diminishing distinction between the two approaches. See
Cavallini & Gaboardi, Rights vs. Remedies: Towards a Global Model, supra note 6.

40 The primary reform in Italian civil procedure dates to 1990, followed by numerous
others aimed at the same objective: reducing the duration of civil proceedings, whether at the
initial stage or explicitly concerning access to the Court of Appeal and the Italian Supreme
Court. Major reforms occurred in 2005 and 2012, yet they have clearly illustrated that the
issue remains unresolved. For further insights, refer to Vincenzo Varano, Civil Procedure
Reform in Italy, 45 AM. J. CoMP. L. 657 (1997); see also Remo Caponi, The Performance of
the Italian Justice System: An Empirical Assessment, 2 ITALIAN L.J. 15, 22, 28 (2016).
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principle introduced in 1999 that became integral to due process of law.*!
Despite the numerous legislative efforts, the overall landscape of civil justice
remained unchanged until the most recent reform in 2022, preceded by the
shifting jurisprudence on critical aspects of civil proceedings, particularly on
the res judicata effects.

In late 2014 and early 2015, the Italian Court of Cassation rendered
some groundbreaking decisions that marked a significant shift, so much so
that they represent the reshaped doctrine of res judicata in Italy (and may be
considered a plausible model for res judicata in civil law systems).

The first decision notably overturned the strict link between the res
Jjudicata effects and the particular right raised in the claim, expanding these
effects to encompass issues that arose during the proceedings and were
crucial to the decision’s main arguments.** It was a real overruling and
overturned specific provisions of the Civil Procedure Code, namely Article
34.% Despite criticism of the indirect disposition of a particular rule of the I-
CPC formally contrasting the source of the law within the civil law system,*

41 See Art. 111 Cost. (It.), entitled “Jurisdiction shall be administered through a due
process regulated by law,” https://www.senato.it/sites/default/files/media-documents
/COST_INGLESE.pdf, providing that “[t]he law shall provide for a reasonable duration of
trials.”

42 See Cass., sez. un., Dec. 12, 2014, n.26242, 26243, Giur. it. 2015, 1, 70 (It.).

43 See Codice di procedura civile [C.p.c.] [Code of Civil Procedure] art. 34 (It.) (“[w]here
under the applicable law provisions or upon a specific request by a party, the judge should
decide, by way of a judgment final and binding upon the parties, a prejudicial issue which
belongs to the venue, over the subject matter or concerning the value of the action of a superior
judge; the judge remands the action to the latter, assigning to the parties a final time limit by
which the parties should reinstate the action before that judge.” See SIMONA GROSSI &
CRISTINA PAGNI, COMMENTARY ON THE ITALIAN CODE OF CIVIL PROCEDURE (2010). (emphasis
added and substitution of the original word “preliminary” with “prejudicial”). In other words,
these provisions set forth that, unless a specific claim by the parties, prejudicial issues must
be resolved without invoking res judicata effects. See also, Cavallini & Ariano, Issue
Preclusion Out of the U.S. (?) The Evolution of the Italian Doctrine of Res Judicata in
Comparative Context, supra note 6, at 19 n.92.

44 As it is generally acknowledged, one of the most renowned principles in civil justice
globally is commonly referred to as “stare decisis” (et non quieta movere). This principle is
traditionally considered a cornerstone of Anglo-Saxon legal systems where it explicitly
functions as a source of law. See, e.g., Amy C. Barrett, Stare Decisis and Due Process, 74 U.
Coro. L. Rev. 1011, 1016 (2003). It has evolved to be strictly connected with the rule of law.
However, the similarities between the two legal families concerning precedent law and the
stare decisis principle are becoming more apparent in both systems. The jurisdiction’s pivotal
role in interpreting these principles significantly influences the scope of the rule of law within
each legal framework. See MERRYMAN & ROGELIO PEREZ-PERDOMO, THE CIVIL LAW
TRADITION 157 (4th ed. 2018). For instance, the Italian Court of Cassation explicitly states
that statutory law, a hallmark of the continental system rooted in Codes, should not be
interpreted solely within its provisions and immediate context. Instead, when adjudicating
individual cases, consideration should also be given to the evolving dynamics of the legal
system in alignment with societal changes. See MERRYMAN, THE CIVIL LAW TRADITION 47
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the Italian Supreme Court, in a case where the court had the authority and
obligation to independently assess the validity of a contract, irrespective of
the particular nature of the party’s primary claim (such as performance,
annulment, termination, etc.), ruled that the litigated nullity of the contract—
irrespective of a specific claim—will carry res judicata effects, conclusively
establishing the contract’s nullity in any ensuing legal action involving the
same parties.

Furthermore, it is essential to highlight that there were no textual
arguments justifying this reversal, as Article 34 requires specific claims by
the parties to extend res judicata effects to prejudicial issues, even those
litigated and essential for the final judgments on the case’s merits. In contrast,
rulings based on policy considerations are primarily rooted in decisional
stability and judicial efficiency. This signifies a departure from the traditional
approach, akin to Anglo-Saxon courts, where civil law courts also opt to
overturn precedents, shifting their perspective and adopting a broader
approach informed by policy arguments rather than relying solely on intricate
technical reasoning, as has been routine in the civil law heritage.

The outcome is now apparent: res judicata determination effects have
found a partially renewed pillar in those decisions, very similar to the Anglo-
Saxon (mainly the U.S.) systems, and it is happening both in terms of final
solutions and general approaches—a first taste of Anglo-Saxon heritage for
the civil law res judicata doctrine.

A second relevant overruling is due to a subsequent and complementary
decision by the Italian Court of Cassation related to the alternative claims
brought before the court during the pleadings’ amendments phase.*> To some
extent, these decisions confirm the drifts of the civil law res judicata doctrine
to the Anglo-Saxon evolved model.

These new rulings hinged on a surprisingly unexpected interpretation
compared to traditional Italian legal precedent regarding res judicata. While
the decisions primarily revolve around the plaintiffs’ ability to amend the
original claim presented to the court in the initial pleading, the crux lies in
the extension of res judicata. The overturning of previous rulings directly
addresses the long-debated issue of the plaintiff’s limitations in altering the
“remedy” during the legal proceedings, indirectly delving into the traditional

(highlighting the similarity, civil law courts do not significantly differ in their treatment of
case law decisions compared to courts in the United States); M. Cappelletti, Repudiating
Montesquieu? The Expansion and Legitimacy of “Constitutional Justice,” 35 CATH. U.L. REv.
1, 6 (1985); see Cass. Civ., Sez. Unite, (July 11, 2011), n. 15144; see Cass. Civ., Sez. Unite,
(May 3, 2019), n. 11747, at 13.6, 13.7 (noting that “while reiterating the formal position that
precedent does not constitute a source of law, nonetheless, cannot fail to note how ‘the
consideration to be given to precedent has grown... in the main civil law systems.””).
The role of precedent and the judiciary’s creative function in shaping law is increasingly
converging, suggesting a global trend towards greater responsibility within the judiciary.

4 See Cass. Civ., Sez. Unite, (June 15, 2015), no. 12310; see also Cass. Civ., Sez. Unite,
(Sept. 13, 2018), no. 22404.
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dichotomy between “right” and “remedy.””*®

Essentially, the Italian Court of Cassation now favors a functional
approach. Consequently, modifying the original claim is portrayed as an
effort to put the plaintiff’s interests at stake better. From this standpoint, a
modified claim is deemed one that more accurately aligns with one’s interests
and desired outcome regarding the substantive matter presented to the court.
Modifying the claim within a limited procedural framework represents a
reasonable adjustment of the original claim: what truly matters is the intended
outcome, and the practical usefulness sought.

The functional dimension has resulted in a dual outcome. Firstly, it has
blurred the lines of prior jurisprudence concerning the definition of a new
claim, deeming a claim that seeks a different remedy while relying on the
same alleged facts in the complaint as merely modified rather than new.
Secondly, advocating for a functional approach to justify this reinterpretation
of the claim’s nature signifies a departure from the continental tradition,
which traditionally rested on the notion of a single identified right equating
to a distinct and new claim even based on the same facts (typically
necessitating separate process if not raised as joinder of claims at the outset
of the first civil proceeding).*’

While the avenue towards a continental remedy law is unavoidably
traced, the main result shifts properly on the res judicata content and
extension. Yet, the Italian overruling indirectly goes beyond admitting
different and new claims in the same proceeding. In doing so, the more
relevant consequences are that these new possible claims, an alternative to
the original, if not proposed during the same (and only) proceeding, become
definitively barred in subsequent processes if based on the same substantial
matter in facts. The Italian jurisprudence’s shift towards a more remedial
approach within the civil justice framework is evident to all observers. This
shift has led to a broader application of res judicata binding effects,
resembling principles seen in common law systems such as the United States
and the United Kingdom. The refusal to bring separate actions based on

46 This aspect has historically highlighted the distinction between civil and common law
legal systems. See Cavallini & Gaboardi, supra note 6, at 175-86, see also Cavallini, Global
Civil Justice, supra note 9. From this perspective, this classical distinction can be substantially
reduced.

47 The traditional understanding of legal claims involved a detailed examination of the
close relationship between the “right” brought to the court (which reflected the remedy sought
by the plaintiff) and the specific facts supporting this “right.” For example, when presented
with a particular set of facts related to a potential breach of contract in a real estate transaction,
the plaintiff could articulate the need for legal protection by asserting different rights and other
claims. Specifically, the plaintiff might seek dual remedies: first, pursuing a specific judicial
remedy aimed at creating and securing ownership for their side, and second, requesting a
declaratory statement confirming the existing ownership of the same side. These options
represent distinct claims, each tied to a different legal right. This was exemplified in a case
resolved by the Italian Court of Cassation (2015), which previously prohibited variations in
the respective claims throughout the legal proceedings.
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identical facts that could have been presented initially or during initial
proceedings mirrors the principle of res judicata in Anglo-Saxon
jurisprudence, including Henderson’s principle in the UK system.

Furthermore, it is essential to highlight that this convergence from civil
law to common law is not solely a result of technical outcomes in
jurisprudence. More significantly, it signifies a shared understanding of the
underlying policies guiding these shifts, closely tied to a global vision of the
finality rule. This rule prioritizes decision stability, promoting efficiency and
economy in administering justice while respecting the limited resources
available.

IV. THE NEW TREND OF THE 2022 CIVIL JUSTICE REFORM IN
ITALY

Interestingly, the 2022 Italian civil justice reform has brought about new
ways of resolving disputes quickly and early. This has raised some questions
about the traditional scope of civil proceedings and the principle of finality.
Although the outcomes have partially resembled the adjudication without
trial seen in the U.S. Decision, ** the Italian reform offers room for
exploration, pursuing the line towards the Anglo-Saxon environment of the
res judicata conception. Moreover, the 2022 Italian reform, designed initially
to address the civil justice crisis driven by excessively lengthy lawsuits and
spurred by the European Council’s urgent call, also served as an opportunity
to redefine certain core aspects of the country’s civil justice rules and
framework.

As said, one of the Reform’s most impactful components concerning
efficiency is its provisions for a dual-track process aimed at expeditiously
adjudicating cases on their merits; in other words, the Reform has introduced
two variations of summary adjudication, each enabling the early termination
of trials. * The first form of summary adjudication empowers the judge to

48 See Part II. B.

49 Section 183ter and Section 183-quater of the Italian Code of Civil Procedure
(hereinafter I-CPC) clarifying the precise meaning of “summary” within both contexts is
crucial for conducting a meaningful and comprehensive comparison between the two legal
systems, particularly concerning the effects of res judicata. In the U.S. legal system of civil
justice, “summary” is associated with summary judgment as defined by Rule 56 of the Federal
Rules of Civil Procedure. However, an exact equivalent within the civil law framework,
specifically in the Italian legal system, is not readily available for direct comparison. In Italian
law, “summary” typically denotes a preliminary and cursory judicial assessment used to
establish interim measures to safeguard the interests of conflicting parties, even before formal
proceedings are initiated. By their nature, these interim measures lack the conclusive effects
of res judicata prescribed by law, and the assertions made therein are subject to scrutiny and
challenge by parties through the complete examination afforded by the ordinary course of civil
proceedings. Despite these divergent meanings, we can functionally use ‘“‘summary
adjudication” regarding the new Italian provisions above recalled for several reasons. First,
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affirm the plaintiff’s claim if the presented facts overwhelmingly favor the
plaintiff and the defendant’s objections lack merit. This summary decree is
promptly enforceable and can be requested by the plaintiff at any stage of the
proceedings.

The second form of summary adjudication—made by the defendant,
stipulates that following the first hearing, the judge may dismiss the claim
under two circumstances: if the plaintiff’s case lacks genuine prospects of
success due to undeniable facts and documentary evidence favoring the
defendant, or if the pertinent pleading is deemed void.

At first look, these ending-type mechanisms bear a resemblance to some
of the most contentious pretrial devices in the U.S., the motion for summary
judgment authorized by Federal Rule of Civil Procedure 56, and the motion
to dismiss for failure to state a claim under Federal Rule of Civil Procedure
12(b)(6). The prima facie resemblance of the new Italian form of summary
adjudication with the U.S. summary judgment outlines a suggestive path
towards new forms of cross-comparison method. However, the comparison
reveals similarities in policy evaluations while highlighting differences in
technical provisions. One of these differences is the res judicata effects,
which do not assist the case decided by this new form of quick adjudication.

A. The Regime of Finality of the Summary Judgments Within the Civil Law
Context

In the European civil law context, there has been a long-standing
tradition regarding the finality of case decisions. This tradition applies even
when the adjudication results from a specific civil proceeding that does not
fully address all factual and legal issues.

The fundamental aim of European civil justice is to uphold the res
Jjudicata effects, which naturally result from the standard framework of the
civil proceeding. This ordinary form of civil proceeding ensures that the
judge thoroughly addresses factual and legal issues. This objective aligns
with the principle of judicial obligation: adjudicating claims brought before
the court. The finality and res judicata effects are intertwined from an
extensive civil proceeding frame. To compare it, it resembles the pretrial and
trial phases in the United States, considered as a whole.

In contrast to the traditional interplay between a judge’s complete
understanding of a case (a whole trial process) and the typical res judicata
effects, European civil justice introduces specific and exceptional procedures
aimed at interim measures even within the narrower context shaped by Italian
jurisprudence. These measures, often accompanied by various precautionary
effects, are designed to address situations where the court possesses only a

both types of lawsuit endings share a common goal: expediting the case’s resolution without
necessitating a full jury trial or a complete trial process. Second, concerning Italian law, the
term “summary” accurately captures the inherent lack of conclusiveness associated with
interim decisions in line with traditional rules.
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summary understanding of the factual and legal issues. In such instances, the
court issues interim decisions if it deems the plaintiff’s claim plausible and
sees a clear need to safeguard or antedate the effects of its final decision on
the case’s merits. Based on a rapid and partial assessment of the case, these
interim decisions lack res judicata effects and are therefore not considered
final.>

Despite the various forms and purposes of the Italian summary
acknowledgment’s ending adjudications, the most significant outcome of
these provisions is their focus on regulating a uniform model for
precautionary or preventive protection of rights, as established by the 1990
civil justice reform. The primary principle of this model is that the final
adjudication under this specific procedural framework does not have res
judicata effects, even if it follows a proceeding that adheres to the
fundamental principles of due process, particularly the right to be heard
before a decision is made.

Furthermore, Article 700 I-CPC outlines a specific preventive measure.
This measure is invoked when the plaintiff seeks to anticipate the effects of
a decision before initiating ordinary proceedings by alleging and
demonstrating imminent and irreparable damage due to the length of the
process. This provision has recently been amended to provide a certain
degree of finality to such anticipated decisions, resembling (though not
formally establishing) the stability traditionally associated with classical
decisions on the merits, albeit without conferring proper res judicata effects.
In other words, if the party who loses in the interim decision wants to
overturn it, they can prosecute the former plaintiff by the timing set by the
statute of limitations for the specific right protected by the interim measure.
Once this is done, the early interim decision becomes final, and the statute of
limitations intervening in the timing has indirectly but substantially the same
effects as res judicata.

In summary, recent changes in Italian law highlight the importance of
guaranteeing a distinct level of conclusiveness and finality beyond the
traditional effects of res judicata, which typically conclude entire trial
proceedings. In other words, the need to introduce novel interim and
expedited dispute resolution mechanisms has been steadily met with tailored
provisions capable of substantially substituting final judgments, albeit
without carrying the same res judicata implications.

Instead, as previously highlighted, the emerging new conclusion of the
interim adjudications’ forms arises from the delicate balance between the
need to address the prolonged duration of civil proceedings with a legal

30 See, e.g., within the Italian scholarship, ANTONIO CARRATTA, PROCEDIMENTO
SOMMARIO DI COGNIZIONE (DIR. PROC. CIV.) [SUMMARY COGNITION PROCEDURE (CIVIL
PROCEDURAL LAW)], 18 ENCICLOPEDIA GIURIDICA [ENC. GIUR.] 6 (2010); ANDREA PROTO
PISANI, GIUSTO PROCESSO E VALORE DELLA COGNIZIONE PIENA [FAIR TRIAL AND VALUE OF FULL
COGNITION], R1vISTA DI DIRITTO CIVILE [RIV. DIR. CIV.] 268 (2002).
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system where finality is a prerequisite for the effects of res judicata.
Therefore, it’s unsurprising that the latest legislative changes introduced by
the 2022 Italian reform push this boundary: the outcome has been somewhat
unfinished and incomplete, in our view. Nevertheless, it unavoidably
signifies the civil law system’s evolving inclination towards the Anglo-
Saxon legacy concerning the concept and purpose of res judicata.

B. The Partial Solution Adopted by the 2022 Italian Reform

The Italian civil justice system has increasingly set a new form of
finality for interim measures. This shift occurs even without the traditional
qualification of res judicata for the entire trial process. This new approach
frames and limits the recent quick adjudications on the merits introduced by
the 2022 reform.

However, the finality regime established for the specific interim
measure outlined in Article 700 I-CPC is based on the strong likelihood that
the defendant, in this case, will not submit a counterclaim in a separate
lawsuit opposing the interim decision on its merits. This is due to the previous
judge recognizing the imminent and irreparable harm that led to the judgment
on the measure, even in summary technique.’’ Consequently, there has been
a trend to attribute a sense of finality to judicial decisions for over a decade,
irrespective of the traditional framework of civil proceedings. Nevertheless,
this finality does not involve the effects of res judicata.

To begin with, it is worth specifying the New Italian provisions,
respectively, ruled in the art. 183ter and art. 184quater of the Italian Code of
Civil Procedure. Generally, at either party’s request, the judge can pursue
these summary adjudication forms and ensure compliance with specific
procedural requirements. Either party can seek summary relief through a
motion, regarded as an interim measure proceeding. Although the judge
thoroughly evaluates the merits, the summary adjudication could be formally
considered final. Still, it cannot take the res judicata effects on the matter of
the dispute.

The opening form of summary adjudication empowers the judge to
uphold the plaintiff’s claim if the alleged facts overwhelmingly favor the
plaintiff and the defendant’s objections seem baseless. This summary
decision is promptly enforceable and can be issued upon the plaintiff’s
request at any stage of the proceedings. The second form of summary
adjudication specifies that the judge can dismiss the claim following the
initial hearing under two circumstances: if the plaintiff’s claim lacks genuine
prospects of success due to undeniable facts and documentary evidence
favoring the defendant or if the pertinent pleading is invalid. The defendant
initiates this motion.

The rationale behind this new Italian summary—and better yet, early

51 Section 183ter and Section 183-quater of the Italian Code of Civil Procedure, supra
note 49.
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adjudications—is that they enable litigants to circumvent the costs and delays
associated with prolonged trials concerning non-contentious factual
matters.’> However, these summary resolutions do not carry the res judicata
effect. As aresult, the same claim could be litigated again between the parties
on a different factual basis (that could have been alleged in the first
complaint, but did not) within a renewed separate process.

Introducing a new Italian type of summary adjudication draws parallels
with these U.S. procedures. By providing a mechanism for disposing of cases
efficiently and expeditiously, it reflects a broader trend toward streamlining
legal processes and promoting judicial economy.

The convergence in policy goals, such as the desire to enhance
efficiency and reduce litigation costs, suggests a potential influence of
American legal practices on the development of procedural mechanisms in
other jurisdictions.>®

The motivation for using summary adjudication devices, such as
summary judgment in the U.S. and similar mechanisms in Italy, shares thus
commonalities rooted in the challenges posed by increasing civil justice
demand. In both the U.S. and Italy, there have been periods characterized by
concerns over a surge in litigation, leading to a desire for more efficient ways
to manage cases and reduce the burden on courts.

During the 1980s, the U.S. experienced what became known as the
“litigation explosion,” marked by a significant increase in civil lawsuits filed
in federal and state courts. This phenomenon prompted a reassessment of
procedural mechanisms to handle the growing caseload, resulting in a greater
emphasis on summary judgment to dispose of cases before trial. Summary
judgment has frequently—even critically—been used to expedite case
resolution and alleviate the strain on the judicial system.>*

Similarly, Italy faced challenges with civil justice demands during the
same period. While the specific context and framework of the Italian civil
proceeding model differed from that of the U.S., there was a recognition of

52 DAVIDE TURRONI, LA DEFINIZIONE ANTICIPATA DEL GIUDIZIO — ARTT. 183-TER E 183-
QUATER C.P.C. [EARLY DEFINITION OF JUDGMENT — ARTICLES 183-TER AND 183-QUATER OF
CODE OF CIVIL PROCEDURE.], GIURISPRUDENZA ITALIANA 454 (2023); SERGIO MENCHINI &
ELENA MERLIN, LE NUOVE NORME SUL PROCESSO ORDINARIO DI PRIMO GRADO DAVANTI AL
TRIBUNALE [NEW RULES ON ORDINARY FIRST-INSTANCE PROCEEDINGS BEFORE COURT], in
R1vISTA DI DIRITTO PROCESSUALE., 578 (2023).

33 It’s essential to recognize that adopting foreign legal concepts is often accompanied by
adaptations to fit within the local legal framework and address specific societal needs and
concerns. See Cesare Cavallini & Stefania Cirillo, The Americanization of the Italian Civil
Proceedings?, 57 N.Y.U.J. INT’L L. & PoL. (forthcoming 2025).

34 See Arthur R. Miller, The Pretrial Rush to Judgment: Are the “Litigation Explosion,”
“Liability Crisis,” and Efficiency Clichés Eroding Our Day in Court and Jury Trial
Commitments? 78 N.Y.U. L. REv. 982 (2003); Patricia M. Wald, Summary Judgment at Sixty,
76 TeExas L. Rev. 1897 (1998); Diane P. Wood, Summary Judgment and the Law of
Unintended Consequences, 36 OKLA. CITY UNIv. L. REv. 231 (2011).
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the need for procedural reforms to address the mounting caseload.” Over the
last three decades, this has led to various attempts to introduce new
procedural devices to achieve the same objective of quick case dismissal
before final adjudication.

Despite the differences in legal systems and procedural traditions
between the U.S. and Italy, the shared goal of managing litigation efficiently
has prompted both jurisdictions to explore similar strategies. This includes
developing and utilizing summary adjudication devices for early case
resolution. While the specific mechanisms and approaches may vary, the
underlying motivation remains consistent: to streamline the legal process and
promote the timely and cost-effective resolution of disputes.>®

However, despite these similarities, there are likely differences in the
technical provisions, and the stability of the proper case decision undermines
a difference in the interplay between the finality rule and the res judicata
effects of the final adjudication. As we noted previously, while these
distinctions originally stem from variations in the overall structure of the
respective legal systems, more than this argument is needed to put a wall
between common law and civil law systems, appropriately referring to the
res judicata effects regarding content or attribution to various dispute-ending
types.

The reasoning is broader and involves more than one argument that
leads to the conclusion on the drifts of the Anglo-Saxon policies heritage in
res judicata doctrine towards the continental civil justice systems. The
starting point of this reasoning is due to the substantial identity of the
procedural conditions that allow the parties to request a quick dispute
resolution, such as the unquestioned set of facts and the non-consistent or
implausible pleadings, respectively, alleged by one party against the other.
Despite some technical differences in the procedural framework, the 2022
Italian Reform introduces these specific, accelerated dispute-ending types by
contextually reforming the scheme of the civil proceeding similarly to the
U.S. pretrial phase.”” This innovative approach embodies the emergence of
Italian summary judgments aimed at swiftly assessing the clarity of purported
facts, facilitating prompt decisions. It pertains to the legal conclusion derived
from undisputed facts presented during the pleadings phase, encompassing

35 See Andrea Proto Pisani, I Processi a Cognizione Piena in Italia dal 1940 al 2012 [Full
Cognition Proceedings in Italy from 1940 to 2012], 135 IL FOro ITALIANO 322, 330 (2012).

36 Tt is worth noting that the Reform Report (Government Act submitted for parliamentary
opinion No. 407 18th Legislature) at 27 specifies that “[t]he purpose of expediting and
simplifying the decision-making process is also reflected in the delegation outlined in
subsection 5, specifically letters (o), (p), and (q), which aim to introduce a new instrument for
resolving disputes concerning disposable rights. This instrument serves as a provisional but
enforceable measure, drawing inspiration from similar provisions in the legislation of other
jurisdictions. Examples include the “référé” provision in Article 809 of the French Code of
Civil Procedure and the concept of summary judgment found in Article 24 of Anglo-Saxon
civil procedure rules.” See also Cavallini & Cirillo, supra note 53.

57 See Cavallini & Cirillo, supra note 53.
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any amendments, thereby enabling a determination of the applicable law.>®

In both legal systems, the aim of averting the customary culmination of
litigation hinges on comparable criteria, regardless of the structural
distinctions of civil proceedings. These include submitting a specific motion
by both parties, the complete obligation regarding the burden of proof, the
emergence of undisputed facts during the pretrial phase, and the ultimate
adjudication of the law by the judge. Accordingly, despite some criticism
raised by U.S. scholars on the procedural devices set in motions to dismiss
and particularly summary judgments,®® this essay aims to underscore the
primary distinction that persists between the American legal system and the
Italian and civil law systems, namely, the absence in the latter of the res
Jjudicata effects as a characteristic of the conclusiveness and thus finality of
summary judgments.

In this regard, indeed, whether we look at the arguments spent to qualm
the extensive use of summary judgments in the U.S. daily court practice, such
as significant expenses and considerable delays incurred by the parties, due
in part to the resources expended by lawyers in preparing motions and by
opposing parties in responding to them, the decision not to extend res
judicata effects to Italian summary adjudications reflects a matter of legal
policy, influenced by the implicit resistance of longstanding traditions within
civil law systems. In these systems, res judicata effects are traditionally
regarded as exclusive to the classical adjudication that concludes the typical
and entire course of civil proceedings.®

On the contrary, the qualms raised by the U.S. literature on the excessive
use of summary judgments are paradoxically absent in the Italian system
since the form of summary adjudications strictly follows the scheme of the
proceeding already designed for the traditional and complete
acknowledgment of facts by the judge. In these terms, there are no more
expenses and lawyers’ activities implied by the parties’ request for one of the
summary and prompt adjudications, nor does the civil law proceeding know
the exceptionalism of the U.S. system due to the trial by jury,®' which would
substantially vanish by the dispute resolution at the pretrial stage.®* Without

8 Tt is also worth noting that for the Italian legal system (and the broader civil law
tradition), the adjudication of legal matters rests solely with the judge under the universally
acknowledged principle known as iura novit curia (see CARMINE PUNZI, GIUDIZIO DI FATTO E
GIUDIZIO DI DIRITTO [JUDGMENT OF FACT AND JUDGMENT OF LAW] 149 (2022)).

3 See Miller, supra note 54, at 1041; John Bronsteen, Against Summary Judgment, 75
GEO. WASH. L. REv. 522, 551 (2007).

0 See supra Part IV(A).

61" See Oscar G. Chase, American “Exceptionalism” and Comparative Civil Procedure,
50 AM. J. CoMPAR. L. 277, 277-88 (2002).

2 This issue has been long debated in the literature. See, e.g., John H. Langbein, The
Disappearance of Civil Trial in the United States, 122 YALE L. J. 522, 529-30 (2012);
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considering these possible drawbacks, the absence in the Italian summary
adjudications of res judicata effects appears unjustified, necessitating an
understanding first but beyond the conventional division based solely on the
case’s outcome in light of the deviation from the typical progression of the
civil proceedings.

Yet, summary adjudication in the Italian civil law system refers to a
procedural mechanism to resolve legal disputes efficiently and promptly,
particularly during the preliminary stages of litigation. The introduction of
novel provisions for summary adjudication underscores a conscious effort to
depart from traditional trial processes that often culminate in lengthy
proceedings with definitive judgments. Instead, the emphasis is placed on
resolving disputes as early as possible once the case is deemed ripe for
adjudication.

The mandatory first hearing between the parties and the presiding judge
is central to the effectiveness of summary adjudication. This initial meeting
is a pivotal juncture where both parties can present their respective claims,
including factual allegations and documentary evidence. Simultaneously, the
judge assumes the responsibility of scrutinizing the procedural validity of the
case, ensuring that all necessary steps have been taken to prepare it for
adjudication.

By convening the mandatory first hearing, the procedural framework
facilitates comprehensive engagement between the parties and the judiciary
at an early stage. This proactive approach enables parties to assert their
claims and submit evidence and empowers the judge to assess the case’s
merits and identify potential avenues for resolution. Consequently, the stage
is set for substantive discussions to take place orally during the initial
hearing, thereby streamlining the adjudicatory process and promoting
efficiency in dispute resolution.

Incorporating summary adjudication provisions within the Italian civil
law system reflects a deliberate departure from traditional trial practices.
Instead, it underscores a commitment to expediting the resolution of legal
disputes by leveraging the procedural framework to its fullest extent.
Through mandatory first hearings and diligent case preparation, the system

CORNELIS H. VAN RHEE & ALAN UZELAC, TRUTH AND EFFICIENCY IN CIVIL LITIGATION 119
(2012); Neil Andrews, The Three Paths of Justice: Court Proceedings, Arbitration, and
Mediation in England, in 65 TUS GENTIUM: COMPAR. PERSP. OF L. AND JUST. 1, 13 (2d ed.
2018) (stating that civil trial has become “a rare event”); Yeazell, supra note 25, at 949; Marc
Galanter, The Vanishing Trial: An Examination of Trials and Related Matters in Federal and
State Courts, 1 J. EMPIRICAL LEGAL STUD. 459 (2004); Nora Freeman Engstrom, The
Diminished Trial, 86 FORDHAM L. REv. 2131 (2018). Regarding the civil law systems,
specifically the Italian civil law system, the novel provisions of summary adjudication are
expressly adopted to avoid the traditional ending-type of decision whenever the case is ready
to be sorted out at the preliminary stage of the proceeding. The crucial point is the mandatory
first hearing between parties and the judge, that means on the one hand that parties has had
the full opportunity to allege facts and documentary evidence, and on the other hand, the judge
has checked the validity of the process and prepared the case to discuss orally in that hearing.
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fosters a conducive environment for meaningful dialogue and expedited
resolution, optimizing judicial resources and enhancing access to justice for
all parties involved.

The absence of res judicata effects in the Italian summary adjudications
appears thus wunjustified, mainly for an Anglo-Saxon observer. The fully
justified deviation from the typical progression of civil proceedings at the
natural end does not vindicate the lack of res judicata effects as the natural
outcome of the finality rule. These remarks open the door to a different and
innovative rationale for the res judicata conception within civil law systems,
which is growing in the shadow and the line long pursued by the Anglo-
Saxon systems’ heritage. So, res judicata is becoming a global outreach.

C. Moving Towards Understanding of Res Judicata Policies Globally

Comparative law’s role as an impactful research method is highlighted
by its ability to respond to social and economic changes in various contexts.®
These changes should inspire the law-making process, and new policies must
be approached accordingly. Hence, it is no surprise that the essential overhaul
of civil justice in Italy, long advocated by the Supreme Court decisions, has
been successfully implemented by prioritizing various mechanisms explicitly
designed to circumvent the conventional conclusion of lawsuits. This reform
endeavors to strike a balance between safeguarding the due process rights of
the parties involved and ensuring that the judge is adequately informed about
the factual context and claims of the case.

Not providing res judicata effects, which formally remains a specific
outcome of the traditional form of case adjudications, compromises the
opportunity to design these new measures and the tradition. However, there
is no doubt that these new measures represent a significant step towards the
classical Anglo-Saxon conception of res judicata, mainly whether we
consider that the policies pursued by the Italian legislature (and
jurisprudence) show shared purposes between civil law context and common
law heritage.**

In the U.S., motions to dismiss and summary judgments can be left to
the judge’s discretion on a case-by-case basis, potentially without prejudice.
Differently, Italian summary adjudication offers an alternative approach to

63 See Chase, supra note 61, at 277-78; specifically focusing on the connection between
economic changes and comparative law, see Kevin E. Davis & Michael J.Trebilcock, The
Relationship between Law and Development: Optimists versus Skeptics, 56 AM. J. COMPAR.
L. 895 (2008); Ralf Michaels, Comparative Law by Numbers? Legal Origins Thesis, Doing
Business Repotrts, and the Silence of Traditional Comparative Law, 57 AM. J. COMPAR. L. 765
(2009).

% The principles underlying the new Italian summary adjudication are firmly rooted in
enhancing the judicial process’s efficiency and effectiveness. This involves judiciously
utilizing public resources, ensuring a reasonable duration of proceedings, and ultimately
delivering a decisive outcome that provides the prevailing party with a final decision based on
merit. See supra Part IV(B).
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providing decision stability without formally invoking res judicata effects.
Thus, one could raise doubts about the effectiveness of the final provision
concerning its advantage to the winning party, given the possibility of re-
litigating the same case due to the absence of the res judicata principle (claim
preclusion).®

Nevertheless, despite this apparent criticism of the new form of Italian
adjudications, which evaluates the non-res judicata effects as the lack of an
irretrievable outcome for the winning party, the reasoning should be different
and must be approached differently. Examining the drifts of civil systems
towards the Anglo-Saxon concept of res judicata opens pathways to a global
perspective on the evolving dynamics of regulating civil justice needs.

Although the transition of res judicata effects to the Anglo-Saxon
heritage may be deemed incomplete, owing to resistance from certain
conceptions within the civil law tradition, which typically associate these
effects with adherence to the ordinary civil procedural framework, in
practice, the emergence of new summary adjudications in Italy, even without
formal attribution of res judicata, signals a significant departure towards a
framework where finality can ensure stability, regardless of res judicata
attribution. The explanation grounds are very different, and the approach
must follow distinctively.

First, regardless of the specific regulations guiding summary
adjudications related to preventive and precautionary measures, the new
prompt adjudication process does not implicate the judge’s superficial
acknowledgment of facts, as seen in precautionary decisions. Instead, it
involves the judge’s thorough evaluation of the claims, facts, and
documentary evidence involved in the case at the stage where prompt
adjudication is demanded. This aspect eloquently disregards the traditional
interplay between the scheme and proceedings rules and the (non-) effects of
res judicata, in the sense that also a fu/l (and not superficial) acknowledgment
of the lawsuit at the first hearing already allows immediate adjudication
without res judicata effects.

Furthermore, the enduring stability of such summary adjudication,
notwithstanding the absence of res judicata effects—particularly the most
significant claim preclusion effect—hinges on the increasing
acknowledgment of the dispensability of res judicata’s impact in securing
the optimal outcome for the prevailing party in a dispute, driven by
considerations of efficiency and efficacy. Given the varied technical nuances
in regulating the finality rule between civil and common law, the trend
toward adopting the Anglo-Saxon res judicata effects appears unmistakable.
This shift is notably evident in Italy’s evolving legal policies and
jurisprudence. These converging policies prompt a reevaluation of the
longstanding focal point of Italian civil justice and procedure: the alignment

5 See Turroni, supra note 52, at 459. See also GIORGIO COSTANTINO, LA RIFORMA DELLA
GIUSTIZIA CIVILE [THE REFORM OF CIVIL JUSTICE] 180 (2022).
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of the finality rule with res judicata effects.®® Put differently, when
comparing the U.S. summary judgment and motion to dismiss with the Italian
summary adjudication methods introduced by the 2022 reform, there are
other focuses than the direct application of res judicata effects, as happens in
U.S. law. This is because preserving these effects unavoidably hinges on that
alignment only in civil law systems, including the Italian one.

Alternatively, given the same policy orientation between recent
developments in Italian jurisprudence and the provisions introduced by the
2022 reform, there’s potential for an Anglo-Saxon approach to rationalize the
disconnection between the finality rule and res judicata effects. This emerges
particularly from regulating these novel forms of swift adjudications in Italy.

An Anglo-Saxon approach — or better yet, an American one, can indeed
argue a characteristic (and to some extent, unexpected, if considering a civil
law system of justice) rationalization of the lack of formal res judicata effects
of the Italian summary adjudications that have been recently introduced. As
some scholars are progressively arguing, even though along different
nuances®’, the coincidence between finality and res judicata effects within
the Italian system has surely stigmatized the traditional view of the civil
justice primary purpose, but it had never been considered as a mandatory
principle, simply specific rules provided by a mere reason of opportunity,
since the very beginning of the contemporary era.®® Hence, the policies for a
speedy, simplified, and inexpensive civil justice system that have long
characterized Anglo-Saxon legal systems have become central to Continental
systems, notably the traditionally formalistic Italian system. The barrier has
been decisively shattered by the introduction of Italian summary
adjudications and the redefined context and objectives within which they
operate. These developments draw inspiration from the trend toward
rationalization seen in the American civil justice system. While somewhat
brusquely applied within the context of Continental legal history and
regulations, this approach reflects a convergence towards efficiency and
economic analysis without losing the main distinctiveness typically
recognized to the civil law contest and systematic pattern.

Thus, it can be argued that offering summary adjudications without
explicitly stating their res judicata effects still leads to finality. Even when
justified by procedural rules typically used for interim measures, these forms
of dispute resolution can effectively achieve res judicata once they are
finalized. This conclusion can be elucidated by considering a few distinct
points, as commonly discussed in preliminary debates within Italian

6 See C.P.C. art. 324 (It.), supra note 36; see C.c art. 2909 (It.), supra note 37.

67 See Ferruccio Auletta, Gli ultimi cinquant ‘anni del «fafre] stato», RIVISTA DI DIRITTO
PROCESSUALE, 482 (2024); Silvia Rusciano, Oggetto del giudicato e domande complanari,
R1vIsTA DI DIRITTO PROCESSUALE, 519 (2024); Stefania Cirillo, «Efficacia» e «Autoritay della
sentenza nel prisma della riforma del processo, RIVISTA DI DIRITTO PROCESSUALE, 557 (2024).

8 See GIUSEPPE CHIOVENDA, PRINCIPI DI DIRITTO PROCESSUALE CIVILE, 906 (1923). For
a broader and comparative perspective, see Cavallini & Ariano, supra note 6, at 11-12, 17.
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literature.®

The first point arises from the expectations held by the prevailing party
after the stages of pleadings and amendments, regardless of whether she is
the plaintiff or the defendant. The motion for the (Italian) summary judgment
suggests the expectation that immediate adjudication proves effectiveness in
delivering a just resolution even when promptly assessing the adequacy (or
not) of the claim brought to the court. Aligned with these expectations, the
winner’s satisfaction is the ultimate measure of the device’s utility, such as
an appropriate rationale to consider when evaluating the stability of the
summary judgment due primarily to the losing party’s receptivity. Although
not protected by formal res judicata, the winning party receives the same
benefit. This is because it is highly unlikely that the losing party will initiate
an identical case against them in the future.

In other words, while the winning party is satisfied with the favorable
outcome of the dispute and can renounce the res judicata formal effects, the
losing party is substantially disinclined to initiate further litigation, a
possibility abstractly allowable properly due to the absence of res judicata
effects. There are no incentives for the losing party to re-litigate the same
claim based on the same operative facts. In that case, the only expectation is
to gain a probable second unsuccessfulness of the dispute, suffering further
costs and multiple taxes.”” Accordingly, either the provisions related to the
abovementioned “loser pays” doctrine or the consideration that the Italian
summary adjudications are anyway delivered on a complete judge’s
acknowledging of the thema decidendum and thema probandum (inclusive
of the claims, eventual counterclaims, operative facts, and documentary
discovery and evidence), (not) providing res judicata effects seems to us not
so essential to give stability to the final summary decision. In so doing, Italian
law safeguards the tradition, obtaining the same result as the res judicata.

Moreover, a second and distinctive point is also due to another
argument, which can be named the result’s legitimacy.”' Providing the
summary adjudications, the civil law (Italian) legal system endorses the
(legitimate) role of the judiciary in guaranteeing the just result for parties in
dispute resolution whenever the winning one is satisfied and the losing one

9 See Cirillo, “Efficacia” e “Autoritd” della sentenza nella riforma del processo, supra
note 67.

70" Tt is worth noting that the Italian system, as every civil law system, expressly provides
some rules regarding the allocation of the lawyers’ expenses and the tax costs for access to the
court following the unsuccessfulness rule in the dispute. Additionally, it governs situations
that may arise during subsequent litigation, such as the potential imposition of judicial
sanctions and additional damages sought by the prevailing party if a frivolous lawsuit is filed
and damages are substantiated (see Art. 96 of the Italian Code of Civil Procedure (I-CPC)).
This point has been long-debated also in the U.S. literature since the sixties, collecting
opinions from Benjamin Kaplan (see Benjamin Kaplan, Civil Procedure—Reflections on the
Comparison of Systems, 9 BUFF. L. REV., 409, 425 (1960) and Jack B. Weinstein (see Jack
Weinstein, Proposed Revision of New York Civil Practice, 60 COLUM. L. REV, 50, 59 (1960)).

71 See Cirillo, supra note 67.
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is demotivated to relitigate the case. The combined effects of the satisfactory
results as they emerge de facto from the judge’s prompt decision definitively
shape these summary adjudications. The ground comes from the full respect
of the due process majors, as they are commonly shared between the two
legal families.”? Furthermore, in the Italian case, the summary adjudications
are more (than the U.S. devices) based on evidentiary alleged documents that
allow the judge (impartial and respectful of the parties’ right to be heard) to
decide the case promptly, just after or even during the same first hearing. It
also allows for grounding the decision on an exhaustive motivation of the
final statement ”* that represents the appropriate deck for the party’s
satisfactory results (even for the losing one).

Thus, all things make the formal lack of the res judicata effects
substantially irrelevant to granting the same results in practice. While this
way permits saving the traditional attribution of the res judicata effects to the
ordinary ending of the civil proceeding, it produces the same outcome for
parties that can rely on the judiciary’s legitimacy but achieve a just decision
on the dispute within the full complaint with the due process guarantees.

V. CONCLUSION

Conclusively, it becomes apparent that the Anglo-Saxon cultural
influence is progressively yet conspicuously shaping the evolution of civil
law, guiding the formulation of revitalized policies and approaches to
enhance civil justice objectives. Res judicata reveals the central and perfect
hummus for redesigning the scope of the civil process. Citizens have the right
to a fair dispute resolution process that prevents multiple lawsuits while
being swift, cost-effective, and compliant with due process principles.

While res judicata could become a global influence inspired by Anglo-
Saxon traditions, country-specific rtules for providing multistage
adjudications enhance and address criticisms, preventing excessive and
unjustified use by courts, especially in the U.S. Thus, res judicata serves as
a unique but valuable lens for reexamining key aspects of civil justice
systems worldwide.

The increasing convergence of civil law systems towards classical
Anglo-Saxon principles of civil justice, as evidenced by recent reforms in
Italy, parallels the changes in the U.S. legal system, where a more active
judicial role and factual - and not merely notice pleading have emerged
following notable Supreme Court rulings in 2007-2008.” A well-defined
lawsuit introduction, coupled with a precise response from the defendant and
a more proactive role for judges in conducting the pretrial phase and in

72 See Cavallini, supra note 9.

73 It is worth noting that the Italian legal system includes the motivation of the
adjudication as a specific requirement to fulfill the due process clause, as it is ruled by Art.
111 of the Italian Constitution.

74 See Cavallini, supra note 28, at 170, 182.
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promptly deciding cases using various tools, narrows the gap between legal
traditions. This shift challenges the overemphasized distinction between right
and remedy law.

This essay’s journey thus shows how interesting but crucial the research
still is on these classical topics. Focusing on the essay’s topic thus means
effectively combining different approaches to the study, and redefining
research methods beyond specific classical origins towards a global
community of proceduralists, or better yet, civil justice scholars worldwide.
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