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project examining the use of emergency powers, both in retrospect and 

prospect, led by one of the country’s leading public lawyers.19 There is 

a strong possibility of reform being recommended, and as is the case 

with emergency powers any change will likely have broader implica-

tions for our understanding of executive government.   

V. FURTHER READING

Andrew Geddis and Sarah Jocelyn, ‘Is the NZ Supreme Court Aligning 

the NZBORA with the HRA?’ (UK Constitutional Law, 1 December 2021) 

<https://ukconstitutionallaw.org/2021/12/01/andrew-geddis-and-sarah-

jocelyn-is-the-nz-supreme-court-aligning-the-nzbora-with-the-hra/> 

accessed 5 May 2022.

David V Williams, ‘Justiciability and Tikanga: Towards “Soft” Legal 

Constitutionalism’ (2021) 29 NZULR 649. 

Edward Willis, ‘D v New Zealand Police: A Comment on Rights-

consistent Statutory Interpretation’ (2021) 32 PLR 190. 

Hanna Yang, ‘Stafford v Attorney-General [2021] NZHC 335’ [2021] 

NZLJ 139. 

utive of the Ministry of Business, Innovation and Employment [2021] NZHC 
2897.

19	  New Zealand Law Commission, ‘Emergency Powers for Pandemics and Other 
Threats’ <https://www.lawcom.govt.nz/our-projects/emergency-powers-pan-
demics-and-other-threats> (9 April 2021) accessed 5 May 2022. 

N
E

W
 Z

E
A

L
A

N
D

167The International Review of Constitutional Reform  |  2021



San Marino

I. INTRODUCTION

When approaching the issue of constitutional reform in San Marino, it 

is convenient to recall some peculiarities of the Sammarinese system 

of sources of law. 

The Sammarinese sources are characterized by centuries of strat-

ification and the constitutional level sources include the Leges 

Statutae (dating back to 1600) and their subsequent reforms (so 

called Reformationes), and the Ancient Customs, integrated by the ius 

commune. Only in 1974, very recently when compared to the major-

ity of continental Europe legal systems, San Marino has adopted the 

Dichiarazione dei diritti dei cittadini e dei princìpi fondamentali 

dell’ordinamento sammarinese (Declaration of Citizen Rights and of 

Founding Principles of the Sammarinese Legal System), hereinafter 

DD. Furthermore, the 2002 reform of the DD has broadened the num-

ber of Sammarinese sources, including among the top sources both the 

European Convention of Human Rights and international covenants 

protecting rights and freedoms. 

As the naming of the document suggests, the DD is not a proper con-

stitution. Nevertheless, following the 2002 amendment, at Article 3bis, 

the DD expressly provides for constitutional laws in order to enact the 

principles stated in the DD. To be more precise, according to the tran-

sitory norms of the DD (introduced as well by the 2002 amendment), 

these constitutional laws have to be passed within 3 years from the en-

forcement of the DD. Moreover, the procedure to pass constitutional 

laws is by a vote by 2/3 majority by the Consiglio Grande e Generale 

(Grand and General Council), whilst in case of absolute majority a ref-

erendum has to be held afterwards. 

The very same procedure is provided in Article 17 in order to amend 

the DD. This article, again introduced by the 2002 amendment, the DD 

a rigid character, which was previously lacking.

In the year 2021, no amendments to the DD were neither proposed 

nor approved. Nonetheless, it seems convenient to mention that the 

Consiglio Grande e Generale passed a constitutional law in December 

2021, const. law 1/2021. 

Furthermore, the important debate started in 2020 on the necessity 

for the Sammarinese legal system to undergo a significant constitu-

tional reform in the upcoming years keeps going, even though neither a 

specific nor a detailed road map has been adopted yet. 

II. PROPOSED, FAILED, AND SUCCESSFUL 
CONSTITUTIONAL REFORMS

Following the September 2020 report by GRECO, the reform of the ju-

diciary became the country’s top priority. Although const. law 2/2020 

had already started the reform (civil liability regime), it is cost. law 

1/2021 that enforces an all-embracing reform. 

Indeed, const. law 1/2021, passed by a 2/3 qualified majority by the 

Consiglio Grande e Generale, strengthens the independence of the ju-

diciary and reshapes the role of the Consiglio Giudiziario (Judiciary 

Council, the self-governing body of the judiciary), thus repealing qual-

ified law 145/2003.

Moreover, it is convenient to note that const. law 1/2021, when deal-

ing with the civil liability regime of the members of the judiciary as 

well as the competence of the judges responsible of the civil liability 

procedure (Giudici per l’azione di responsabilità civile), repeals const. 

law 144/2003, as amended by const. law 2/2020.

III. THE SCOPE OF REFORMS AND 
CONSTITUTIONAL CONTROL

Even though no amendments to the DD have been passed in 2021, it 

is worth to point out two key elements, which will affect any future 

reform: the scope of any amendment and the role that may be played by 

the Collegio Garante della Costituzionalità delle Norme (Guarantors’ 

Panel on the Constitutionality of Rules).

With respect to the former, Article 17 DD reads that any provision 

of the Declaration can be amended. Hence, no provision is explicitly 

qualified as unamendable. The procedure to pass amendment laws fol-

lows the same as for constitutional laws, i.e. either a vote by 2/3 by the 

Consiglio Grande e Generale or by an absolute majority vote followed 

by a popular referendum. The fact that the DD does not provide for any 

unamendable rule reflects its character of not being a proper consti-

tution. Moreover, as previously outlined, even the rigidity of the DD is 

quite recent, dating back only to 2002.

The Collegio Garante della Costituzionalità delle Norme, which is 

the Sammarinese constitutional court, is one of the major innovations 

introduced by the 2002 DD reform. In order to better understand 

the innovative character of this body, it is enough to say that it is the 

ELISA BERTOLINI
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only Sammarinese institution, which is not provided for in the Leges 

Statutae of 1600. Moreover, until San Marino did not pass some sort of 

rigid constitutional document, i.e. the DD as amended in 2002, there 

was no need for a body like this.

With respect to the sources, the Panel can scrutinize only primary 

legislation and customs having the force of law. Nonetheless, it is worth 

recalling that since the 2002 DD reform, the European Convention of 

Human Rights as well as international covenants protecting rights and 

freedoms have become constitutional parameters.

A further consideration comes from the membership to the Council 

of Europe, which closely scrutinizes the implementation of the rule of 

law in micro-jurisdictions. 

When considering the role played by the Collegio Garante in the 

Sammarinese institutional architecture, despite still being a young 

court, it plays a mainly counter majoritarian role. Nevertheless, con-

sidering the diminutive size of the Sammarinese jurisdiction, concerns 

persist over a fully independent judiciary. However, as it usually hap-

pens in micro-jurisdictions, the majority of the members of the Collegio 

Garante are Italian citizens. 

IV. LOOKING AHEAD 

San Marino was bound to start a significant institutional reform in 

2021 in order to further modernize the constitutional arrangements 

and to align the Sammarinese system to the best practices requested 

by the Council of Europe. In particular, San Marino considers that it is 

of paramount importance to integrate the new instances and the chal-

lenges of the XXI century within the Sammarinese institutional tradi-

tion. Const. law 1/2021 is the first step in this direction, even though the 

most significant reforms are expected for 2023, rather than for 2022. 

The extension of the reform cannot be appreciated yet. San Marino, as 

all the other continental micro States, tends to modernize gently, in 

order to respect the principle of institutional continuity that has guided 

all Sammarinese reforms so far. 

Therefore, it seems likely that a series of amendments to the con-

stitutional laws will be put forward; as well amendments to the DD 

cannot be excluded. 
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BY JURISDICTION

The Most Important Developments 
in Constitutional Reform

Afghanistan
Since coming into power in Afghanistan, the Taliban has reconceived 

the country’s political structures, transformed the legal system, and 

dismantled its human rights regime. They have done this not by en-

acting a new constitution or using widespread amendment packages 

but through decrees, laws, and unwritten codes, enforced by fear and 

intimidation. 

Argentina
The last reform of the Constitution of the Argentine Republic was in 

1994. But in 1999 (“fayt”) and in 2016 (schiffrin), the Supreme Court 

ruled on the unconstitutionality of the reform.

Australia
The most important development in constitutional reform in Australia 

in 2021 was continued debate on establishing a “First Nations Voice” 

body to advise Parliament on matters relating to indigenous peoples. 

A government report recommended that any such body be created 

by legislation, but there remains strong support for constitutional 

enshrinement.

Austria
This year has yet again brought many COVID-19 related legisla-

tive measures but few constitutional amendments in that regard. 

Altogether, the constitutional amendments of 2021 cannot be consid-

ered particularly significant. The most far-reaching changes concern-

ing a Freedom of Information Act, or an independent Federal Public 

Prosecutor still remain in the pipeline.

Bangladesh 
The attempts to enact a law for appointment in the Election Commission 

remains the most important development in 2021. In addition, the ju-

diciary has given a restatement of separation of power doctrine, and 

the law ministry has taken the initiative to identify the discriminatory 

provisions in the existing legislations.

Bolivia
The Inter-American Court of Human Rights issued an advisory 

opinion, which concluded that barring unlimited presidential reelec-

tion prevented the perpetuation of power in the hands of one person. 

Therefore, the most relevant reform proposal in 2021 was related to 

the intention to restore the limits on reelection established in the 

Constitution.

Bosnia and Herzegovina
In 2021, there was no progress in reaching political agreement on 

amendments to the BiH Constitution. Members of the Parliamentary 

Assembly of BiH, as well as party leaders, failed to reach consensus on 

limited constitutional reform for implementing the judgments of the 

European Court of Human Rights. 

Brazil
Constitutional reform in Brazil is both formally and informally in-

tense, and more so when Brazil’s general elections will take place in 

2022. Most constitutional amendments of 2021 altered fiscal, budget-

ary, or electoral rules - some with a clear populist agenda as President 

Bolsonaro faces potential defeat in his re-election bid.

Canada
In the field of constitutional reforms, 2021 has been a year of consider-

able developments in Canada. Indeed, there have been three different 

initiatives to formally amend the Constitution: one in Quebec, one in 

Saskatchewan, and one in Alberta. There have also been developments 

regarding the informal evolution of the Constitution.
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Cape Verde
This year’s political agenda was not marked by the use of the formal 

procedure of constitutional reform; the Constitutional Court of Cape 

Verde does not recognize any constitutional convention or the incor-

poration of previously non-included rights in the bill of rights; and no 

clear informal changes to the constitutional norms were identified. 

Chile
Chile’s 2021 period was characterized by a very “constitutionalized” 

political debate, with more than 100 constitutional amendments intro-

duced to Congress and one of them even analyzed by the Constitutional 

Court. It was specially marked by the Constitutional Convention imple-

mentation process, procedural rules, and first substantive discussions.

Colombia
Constitutional Reforms in 2021 established the city of Medellín as the 

District of Science, and sixteen Special Transitory Districts for Peace. 

As the constitution was modified in 2020, including life imprison-

ment for children’s rapists, the Court concluded that it affected a de-

fining axis of the Chart, and declared the unconstitutionality of the 

Legislative act.

Croatia
The most important developments were the role of popular involvement 

in constitutional reform, the interplay of constitutional amendments, 

and the processes of representative democracy, particularly with re-

gard to constitutional amendments considered “superfluous”. 

Cuba
The most important developments implemented in terms of constitu-

tional reform during 2021 in Cuba were linked to a profound proce-

dural reform. This was based on several rights recognized in the 2019 

Constitution, related to access to justice and the protection of funda-

mental rights.

Cyprus
2021 has not been a year of remarkable constitutional developments. 

Nevertheless, the Cypriot legal order is on the verge of a constitutional 

reform that will affect, if adopted, the judicial architecture and review 

of constitutionality. The reform is highly contested but its assessment 

by the Courts is not yet possible.

Czech Republic
Czech Republic enacted the right to defend one’s own life or the life of 

another person with a weapon in accordance with the law. This howev-

er, does not bring any actual changes to the Czech law, nor is it capable 

to become a shield from the EU firearms directive.

Ecuador
In 2021, the Ecuadorian Constitution experienced one modification. A 

reform was passed by the National Assembly in the second debate with 

116 votes. The reform incorporated the number of kilometers of rural 

roads as an additional criterion to distribute the state’s budget among 

sub-national governments.

El Salvador
The Constitutional Chamber of El Salvador issued a ruling authorizing 

presidential reelection, even though presidential reelection is forbidden 

by the Constitution. The prohibition of reform of the presidential term 

limits is an eternity clause established by Article 248 of the Constitution. 

I argue that this is a case of constitutional dismemberment.
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Finland
Various regulatory measures taken to limit the spread of the COVID-19 

pandemic occupied the center stage on the scene of constitutionalism. 

The pandemic also increased the need to reform the legislation con-

cerning crises and emergency situations. In addition, recent domestic 

and global developments triggered some constitutional discussions as 

well. 

France
There were not many new developments in France regarding consti-

tutional reforms: two were dropped (the 2019 project, as well as the 

smaller 2021 project regarding the protection of the environment), 

two are considered (the newly reelected president’s, similar to the 2019 

project, as well as a set of reforms regarding the status of Corsica) and 

one constitutional change has been implemented through a decision of 

the Constitutional Council.

Georgia
In 2021, because of the intense political crisis, the EU mediated be-

tween the parties, which led to the reach of a compromise. It entailed 

inter alia constitutional modifications. The amendment bill was pre-

pared, and Parliament adopted it in the first hearing. However, the rul-

ing party refused to finally adopt it.

Greece
The year 2021 has been mostly viewed as “the year of salvation”, where 

societies found strategies to combat the pandemic for people to get 

their normal lives back. The most important aspect of this long-term 

strategy is the authorization of vaccines to prevent Covid-19. From a 

constitutional perspective, the discussion was focused on the mandato-

ry vaccination debate, possible violation of personal integrity, and the 

right to consent to medical treatment.

Guatemala 
No formal constitutional amendments were approved in 2021 in 

Guatemala. However, a series of rulings by the Constitutional Court 

have radically transformed the judicial review in Guatemala and this 

can be understood as a dismemberment. 

Hong Kong 
The Chinese Central Authorities amended the Basic Law of the Hong 

Kong Special Administrative Region in 2021 to improve the systems for 

electing the Chief Executive and forming the Legislative Council of the 

Region to ensure that those who administer Hong Kong are patriots. 

Hungary 
During this year, the Hungarian state functioned in the State of 

Danger—the controversies were manyfold related to the regulation of 

special legal orders, new statutory rules were adopted in the revised 

constitutional environment. Before the 2022 parliamentary elections, 

intense public discourse emerged on the possibility of enacting a new 

constitution, and the limits and preconditions of constitutional change. 

India
The Constitution (One Hundred and Fifth Amendment) Act in 2021 

was a restorative amendment in Indian constitutional history as it 

paved the way to restore power to the federal constituent States to rec-

ognize and provide affirmative action to socially and educationally dis-

advantaged groups.

Indonesia
The most important development in constitutional reform in Indonesia 

in the year 2021 includes the proposals to extend the presidential term 

limit to three periods of five years and to reinstate the ‘State Policy 

Guidelines’ (Garis-Garis Besar Haluan Negara, GBHN).
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Ireland
A referendum to insert a constitutional right to housing has been 

promised in Ireland. A Housing Commission has been tasked with 

examining what this constitutional amendment should be. It is dif-

ficult to anticipate what it will recommend: a judicially-enforceable 

right, a housing-based qualification on property rights, or a rhetorical 

commitment? 

Israel
In 2021, the Israeli High Court of Justice delivered three important 

decisions regarding judicial review of Basic Laws which developed 

the misuse of constituent power doctrine and the limited authority of 

the Knesset to undermine the core values of the state as Jewish and 

Democratic.

Italy
During 2021, several constitutional amendments were subjected to 

parliamentary examination. The Environmental Reform (which en-

tered into force only in 2022) establishes inter alia that the Republic 

safeguards the environment “also in the interest of future generations”. 

Moreover, another amendment lowers the age for the election of mem-

bers of the Senate.

Japan
The pandemic has sparked demands for emergency laws, and Russia’s 

invasion of Ukraine has reawakened the Article 9 issue. Whether fu-

ture developments will lead to constitutional reform, however, is still 

uncertain.

Jordan
The Constitution of the Hashemite Kingdom of Jordan has been 

amended this year, 2022. The amendments were surprising for most 

Jordanians, but it was not born out of a vacuum outside the political, 

historical, social, and cultural context. Although the Jordanian consti-

tution is a Rigid Constitution regarding the process needed to amend 

the constitution, the constitution has been amended often lately.

Kazakhstan
Steadily proposed political and constitutional initiatives of President 

Tokayev, a former UN Deputy Secretary-General, Director-General of 

the UN Office at Geneva, were mainly directed to ensure public inter-

ests and gain recognition and support of people. They covered human 

rights issues, developing political competitiveness and protection of re-

sources of strategic interests.

Kenya
The Supreme Court of Kenya put an end to a constitutional amendment 

process on 31st March 2022. The Supreme Court ruled that the Basic 

Structure Doctrine did not apply in Kenya and that the President could 

not initiate constitutional reforms through the popular initiative route 

under Article 257.

Lithuania
The Constitutional Court can fulfil its mission to uphold the values of 

a state governed by the rule of law only if there is no doubt regarding 

its decisions, reasoning, and its composition. The detailed constitutional 

regulation governing the appointment of justices to the Constitutional 

Court, which is intended to prevent crises in its formation, cannot antic-

ipate all significant circumstances and it must inevitably be adjusted in 

the absence of an appropriate interpretation by the Constitutional Court.
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Malawi
Malawi’s major constitutional reform proposal in 2021 was the sugges-

tion to appoint some judges on fixed term contracts. Its importance lies 

in that this proposal would have substantially weakened the indepen-

dence of the country’s judiciary. Fortunately, it was eventually dropped. 

Malta
In 2021, the Maltese Parliament approved three main constitution-

al amendments. Reforms focused on reducing the role played by the 

Prime Minister in the appointment of public service officers and on the 

enhancement of gender equality in the formation of the national par-

liament. A further proposal on fair trial requirements in proceedings, 

which may lead to administrative penalties, was ultimately rejected.

Mexico
On March 11, 2021, another constitutional reform adopted by Congress 

entered into force. This reform amended various provisions of the 

Constitution and legislation related to the federal judicial power. 

Unlike the 1994 judicial reform, this constitutional amendment was 

adopted in the midst of political controversy and criticism. 

New Zealand
Judicial recognition that tikanga (Māori customary law) is a source of 

law in its own right, and develops independently of common law and 

statute, is a significant development in constitutional reform that will 

have long-term consequences for New Zealand constitutional law. 

Nigeria 
The amendment rules of the Nigerian Constitution have three strong 

veto players. The effect is that the number of unsuccessful amendments 

is high, and successful amendments are rarely consequential. This re-

sult is a mismatch for the strong popular demand in Nigeria for, espe-

cially, radical reform of the federal system and fiscal relations. 

Paraguay 
The most important development in constitutional reform in Paraguay 

in 2021 is the consolidation of the jurisprudence of the Supreme Court 

that suppresses the confirmation processes required before Justices ac-

quire tenure until the age of seventy-five. Two rulings from 2021 may 

have also altered significant aspects of Paraguay’s model of judicial 

review. 

Peru 
The constitutional reforms issued were mostly ruled against the 

Constitution for not following the established procedure. The debate 

focused on presidential responsibility, change of Congress structure 

(bicameralism), interaction between government and Congress, and 

the possibility of total reform of the Constitution. Some laws that inter-

pret Constitutional dispositions have also been approved.

Poland
There has been no formal amendment of the constitution in Poland in 

2021, although the previous trend of modifying the constitution infor-

mally has been maintained.

Portugal
As already predicted in the 2020 report, it is likely that we will have a 

constitutional reform in the near future, as there is now a large majori-

ty in the Portuguese parliament. The prospective challenges for 2022 

derive from major topics and current discussions already underway.
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Romania
One Constitution revision proposal is pending, aiming to amend the 

right to be elected. The discussions on the topic were enhanced in 

2021, in the context of the 30th anniversary of the Constitution. The 

political discourse advanced the idea of ​​“a constitutional reform, which 

would make the basic law an instrument for modernizing the country.” 

Specific criticisms/proposals were also expressed by politicians and 

scholars.

Russia
The contribution takes stock of the main features of the 2020 consti-

tutional reform as well as the intense legislative activity that has been 

carried out in Russia over the past two years to align the primary leg-

islation with the revised constitutional provisions and implement the 

new constitutional mechanisms.

San Marino
In 2021, no amendments to the Declaration of Citizen Rights and of 

Founding Principles of the Sammarinese Legal System are neither pro-

posed nor passed. However, considering an announced institutional 

reform in the upcoming years, it is worth mentioning const. law 1/2021, 

which strengthens the independence of the judiciary and reshapes the 

role of the Consiglio Giudiziario (Judiciary Council, the self-governing 

body of the judiciary).

Slovak Republic
The states of emergency and various measures fighting the COVID 

pandemic epitomized 2021. This year was relatively uneventful in 

terms of formal constitutional change. However, Slovakia experienced 

thought-provoking constitutional development through litigation con-

cerning the constitutionality of a referendum on an early parliamenta-

ry election. 

Slovenia
There was only one constitutional change in 2021. The Constitution 

was complemented with the right to use and develop the Slovene sign 

language (Article 62a). In the areas of Slovenian municipalities where 

the official languages ​​are also Italian or Hungarian, the free use of 

Italian and Hungarian sign language is guaranteed. The use of these 

languages ​​and the position of their users as well as the free use and 

development of the language of the deafblind is regulated by law.

Spain
The Spanish Constitutional system has experienced in 2021 only one 

formal (and failed) amendment proposal intending to replace the term 

“handicapped” by the expression “people with disabilities”. A relevant 

material change has come via judicial adjudication by the Spanish 

Constitutional Court in examining the measures adopted through the 

“state of alarm” to fight against the Covid-19 pandemic. 

Switzerland
In 2021, the Swiss people and the cantons adopted two amendments 

to the Federal Constitution. They obliged the Confederation and the 

cantons to support the nursing sector and approved a ban on face cov-

erings. The ban, once again, illustrates the challenge of dealing with 

new constitutional norms limiting human rights.

Taiwan
In 2021, both major parties in Taiwan spent most of the year working 

on their constitutional amendment proposals. Eventually, only the pro-

posal that aimed to lower the voting age requirements was passed by 

the legislature with bipartisan support. The proposal will be put into a 

referendum in November 2022.
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Thailand
The restoration of the two-ballot voting system was the most im-

portant constitutional reform in 2021 in Thailand. It will alleviate 

political instability entailed by a chaotic coalition of small political 

parties. The event importantly revealed that overlapping concerns over 

stability keep hopes for future amendments to the problematic 2017 

Constitution alive.

Turkey
The 2017 revision is the most significant and recent change the 1982 

Constitution has undergone. Although, in 2021, remarkable devel-

opments had impacted the value and place of the Constitution in the 

domestic legal order and highlighted how the Constitutional Court ful-

filled its role.

Ukraine
2021 was another year of delaying the constitutional reform instigated 

in 2019. The slowing constitutional process was driven by the civil so-

ciety demanding a more systemic approach to the reform, as well as by 

the deepening conflict between the President and the Constitutional 

Court.
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